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Tn the District Court of the United States for the 
Northern District of California, Southern 
Division. 

Civil Action No. 25664-R 

SOUTHERN PACIFIC COMPAS 
a Corporation, 

Plaintiff, 
VS. 


HAROLD A. BERLINER, Former Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 
COMPLAINT FOR RECOVERY OF TAXES 

The plaintiff herein, for cause of action against 
the defendant, alleges: 

1. That plaintiff is now and has been at all times 
herein mentioned a corporation duly organized and 
existing under and by virtue of the laws of the 
State of Kentucky with its principle office in San 
Francisco, California, within the First Internal 
Revenue Collection District of the State of Cali- 


fornia. 
29. Defendant at all times between January 1, 


1943 and March 31, 1945, was the duly appointed, 
qualified and acting United States Collector of 
Tnternal Revenue for the First Internal Revenue 
District of California, but is not now in office as 
such collector. Said defendant is a resident of San 
Francisco, California and of [1*] the southern 
division of the northern United States District 
Cort district of said state, and the venue of this 


*Page numbering appearing at foot of page of original certified 


Transcript of Record. 


Harold A. Berliner 3 


suit is laid in said division and distriet of de- 
fendant’s residence pursuant to 28 U.S.C. 112 and 
114. 

3. This is a suit to recover stamp taxes unlaw- 
fully collected by defendant from plaintiff under 
Sections 1800 and 1802(a) of the Internal Revenue 
Code (26 U.S.C. 1800, 1802(a) ). Said suit there- 
fore arises under the laws of the United States 
providing for internal revenue, jurisdiction over 
which is conferred upon this court by 28 U.S.C. 
41(5). Said suit is also one of a civil nature, at 
common law, arising under the Constitution or 
laws of the United States in which the matter in 
controversy, exclusive of interest and costs, exceeds 
$3000, and in which plaintiff and defendant are 
residents of different states, jurisdiction over which 
is placed in this court by 28 U.S.C. 41(1) (a) and 
(b). 

4. Section 1800 of the Internal Revenue Code 
(26 U.S.C. 1800) provides for the imposition of a 
stamp tax in accordance with the provisions of 
Section 1802(a) of the Code (26 U.S.C. 1802(a) ) 
(derived from Section 800 of the Revenue Act of 
1926, 44 Stat. 99, 101, as amended), which, at the 
time of the transaction herein referred to, pro- 
vided as follows: 

“Original issue. On each original issue, whether 
on organization or reorganization, of shares or cer- 
tificates of stock, or of profits, or of interest in 
property or accumulations, by any corporation, or 
by any investment trust or similar organiaztion 
(or by any person on behalf of such mvestment 
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trust or similar organization) holding or dealing 
in any of the instruments mentioned or described 
in this subsection or section 1801 (whether or not 
such investment trust or similar organization con- 
stitutes a corporation within the meaning of this 
title), on each $100 of par or face value or frac- 
tion thereof of the certificates issued by such ecor- 
poration or by such investment trust or similar 
organization (or of the shares where no certificates 
were issued), 10 cents until July 1, 1941, and 5 
cents thereafter: Provided, That where such shares 
or certificates are issued without par or face value, 
the tax shall be 10 cents until July 1, 1941, and 5 
cents thereafter, [2] per share (corporate share, 
ov investment trust or other organization share, as 
the ease may be), unless the actual value is in 
excess of $100 per share; in which case the tax 
shall be 10 cents until July 1, 1941, and 5 cents 
thereafter, on each $100 of actual value or fraction 
thereof of such certificates (or of the shares where 
no certificates were issued), or unless the actual 
value is less than $100 per share, in which case the 
tax shall be 2 cents until Julv 1, 1941, and 1 cent 
thereafter, on each $20 of actual value, or fraction 
thereof, of such certificates (or of the shares where 
no certificates were issued). The stamps represent- 
ing the tax imposed by this subsection shall be 
attached to the stock books or corresponding ree- 
ords of the organization and not to the certificates 
issued.’’ 

5. To implement said Act the Commissioner of 
Internal Revenue has issued certain regulations. 
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Article 29 of Regulations 71 (1932 Edition) pro- 
vides : 

“The following are examples of issues not sub- 
ject to the tax: 
op SS Ges 

G) ‘The issue by a corporation of certificates 
of stock in exchange for outstanding certi- 
ficates of its own stock where such exchange 
is effected without the capital of the corpora- 
tion being imecreased, either by transfer of 
surplus to capital account or otherwise.’’ 

Section 113.25 of Regulations 71 (1941 Edition) 
provides as follows: 

‘‘* * * the following are examples of issues not 
subject to the tax: 

OR GS Be aS 

(f) The issue of stock in a recapitalization or 
reorganization where there is no dedication 
of additional capital, either by transfer of 
earned surplus or otherwise.”’ 

6. Plaintiff, between the date of its imeorpora- 
tion in 1884 and April 23, 1940, issued, and had 
outstanding on the latter date, 3,772,763.0564 shares 
of capital stock having a par value of $100. A sub- 
stantial part of said stock was issued between July 
1, 1898 and April 12, 1902, or subsequent to De- 
cember 1, 1914, and during such periods federal 
_ stamp taxes on the issuance of capital stock, similar 
| to, but earlier than that now imposed by Section 
1802(a) of the Internal Revenue Code, were in 
effect, and on all [3] such parts of its outstanding 
| capital stock, plaintiff duly paid the federal stamp 
taxes then in effect. 


6 Southern Pacific Company vs. 


7. On or about April 23, 1940, after appropriate 
amendment of its articles of incorporation, plain- 
tiff issued in exchange for its then outstanding par 
value stock, an identical number of shares of no 
par value stock. 

8. On or about July 15, 1942, the Commissioner 
of Internal Revenue ruled that original issue stamp 
tax under Section 1802(a) of the Internal Revenue 
Code became due upon the entire amount of no 
par stock issued in the above transaction of April 
23, 1940. 

9. After demand for payment of such tax, plain- 
tiff, under protest, paid such tax on or about Feb- 
ruary 26, 194£3, by purchasing from defendant, as 
then dulv acting Collector of Internal Revenue for 
the First Collection District of California, revenue 
stamps in the amount of forty-six thousand six 
hundred ecighty-seven and 95/100 dollars ($46,- 
687.95), and on the same day affixing said stamps 
to one sheet of its stock transfer record for April 
23. 1940. 

10. On or about June 11, 1948, and within the 
four-vear period prescribed by Sections 3304(c¢) 
‘ind 3313 of the Internal Revenue Code (26 U.S.C. 

3304(¢), 3313), plaintiff duly filed with defendant 
a claim for vefund of said taxes and for redemption 
of said stamps, together with statement in support 
of this claim. A copy of said claim and statement 
is attached hereto as Exhibit A, and is incorpor- 
ated by reference herein. 

11. By letter dated March 9, 1944, and mailed 


on or about that date, the Commissioner of Internal | 
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Revenue notified defendant of the disallowance of 
said claim. A copy of said letter of disallowance is 
attached hereto as Exhibit B, and is incorporated 
by reference herein. 

12. The Interstate Commerce Commission, pur- 
suant to power [4] conferred upon it by the Tn- 
terstate Commerce Act, has prescribed a uniform 
system of accounts for steam railroads for use by 
such railroads in preparing balance sheets and also 
in submitting annual reports to the Commission. 
The Commission’s duly issued and published reeu- 
lations applicable at the time plaintiff’s par value 
stock was exchanged for no par value stock on 
April 23, 1940, provided for an account entitled 
‘Capital Stock’’, numbered 751, and stated that 
when stock certificates issued by a carrier ‘Shave 
a par value they shall be included in this account 
at par value’’. Said regulations further provided 
for an account, numbered 753, entitled ‘‘Premium 
on Capital Stock’? in which was to be included 
‘‘the excess of the actual money value of the eon- 
sideration received for stock actually issued .. . 
over the par value of such stock’’. In addition, 
they stated: ‘‘When stock having par value is ex- 
changed for stock without par value, sums resting 
in the... premium account for the subclass of 
stock retired shall be cleared to this account (No. 
751) to the extent of the premium... applicable 
to the shares retired’’. The forms prescribed by the 
Commission show that these two items, 751 and 
753, were merely sub-accounts of one general ac- 
count entitled ‘‘Stock’’, and were to be added to- 
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gether to produce ‘Total Stock’’. Thus, the forms 
prescribed by the Commission for balance sheets 
and the forms issued by the Commission for annual 
reports to it were set up in the following form, 
insofar as here pertinent: 


STOCK 
751 Capital stock XxX 
753 Premium on capital stock XX 
Total Stock xX 


13. Pursuant to said regulations of the Com- 
mission, plaintiff’s capital stock account, prior to 
the exchange of no par stock of April 23, 1940, as 
shown in its balance sheet for March 31, 1940 (copy 
of the pertinent page of which is attached hereto 
as Exhibit C, and incorporated by reference here- 
in), was [5] set forth as follows: 


Stock 
751. Capital Stock $377 ,276,305.64 
753 Premium on Capital Stock 6,304,845.00 
‘Total Stock $383,581, 150.64 


Plaintiff’s capital stock account prior to the above 
exchange was also shown in identical form in its 
annual report to the Interstate Commerce Commis- 
sion, except that the figures in cents were not 
shown. Thus, the pertinent page of such report for 
the vear 1940 (copy of which is attached hereto as 
Exhibit ID and incorporated by reference herein), 
in the left hand column thereof, entitled ** Balance 
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at beginning of year’’ carried this account as 
follows: 


Stock 
751 Capital Stock $377 276,306 
753 Premium on Capital Stock 6,304,845 
Total Stock $383,581, 151 


14. The sub-account 751, entitled ‘Capital 
Stock’’, set forth in the preceding paragraph, rep- 
resented the total par value of plaintiff’s then 
outstanding capital stock. The facts giving rise to 
the $6,304,845 item in the sub-account entitled 
“Premium on Capital Stock’’, set forth in the 
preceding paragraph, are as follows: 

Under the terms of Article Four of an indenture 
dated June 1, 1909 between plaintiff and Guaranty 
Trust Company of New York securing an author- 
ized issue of $82,000,000 of plaintiff’s Four Per 
Cent 20-Year Gold Bonds, the holders of such 
bonds were given the privilege, on or before June 
1, 1919, of converting their bonds into paid-up 
shares of plaintiff’s common stock at the rate of 
$130 par value of bonds for each $100 par value 
of stock. Pursuant to this provision, during 1910 
: and 1911, bonds in the total par value of $662,090 
| were surrendered and 5,093 shares of stock [6] 
having a total par value of $509,300 were issued by 
plaintiff in exchange. The excess of the amount of 
the bonds over the par value of the capital stock is- 
sued was thus $152,790. In 1919 further bonds hav- 
ing a par value of $26,657,150 were exchanged for 
205,055 shares of capital stock having a total par 


| 
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value of $20,505,000. The excess of the amount of 
such bonds over the par value of the capital stock 
issued was $6,151,650. Under another indenture 
dated May 1, 1929 between plaintiff and Guaranty 
Trust Company of New York plaintiff issued its 
40-vear 4144 Per Cent Gold Bonds of 1929, which 
bonds had warrants attached entitling the owner to 
purehase, on or before May 1, 1934, three shares 
of plaintiff’s $100 par value stock at $145 per 
share plus adjustment of accrued dividends. Dur- 
ing 1930, under these warrants, nine shares of 
plaintiff’s capital stock having a total par value of 
€900 were issued in return for a total purchase 
price of $1305. The excess of the amount received 
over the par value of the capital stock issned in 
this last transaction was $405. The several ex- 
cesses of the amounts received over the par value 
of the stock issued in return in the above trans- 
actions, totaling $6,304,845, were, prior to the stock 
exchange of April 23, 1940, carried, as aforesaid, 
in plaintiff’s general capital stock account under 
sub-account 753, ‘‘Premium on capital stock.’’ This 
was pursuant to the accounting regulations of the 
Tnterstate Commerce Commission, set forth in 
paragraph 12 hereof, requiring such excess amounts 
to be carried in such sub-account. Pursuant to the 
same regulations, the par value of all capital stock 
issued in such transactions was shown, together 
with the par value of all other capital stock issued, 
in plaintiff’s general capital stock account under 
sub-account 751, ‘‘Capital Stock’’. 

15. Pursuant to the Commission’s regulations 
set forth in paragraph 12 hereof, plaintiff’s capital 
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stock account, subsequent to the exchange of no 
par stock for par value stock on [7] April 23, 1940, 
as indicated in its balance sheet for April 30, 1940 
(copy of the pertinent page of which is attached 
hereto as Exhibit C-1 and incorporated by refer- 
ence herein), was shown as follows: 


Stock 
751 Capital Stock $383,581,150.64 
fo5 Premium on Capital Stock  .......... 
Total Stock $383,581,150.64 


Plaintiff’s capital stock account subsequent to the 
above exchange was also shown in identical form 
in its annual report to the Interstate Commerce 
Commission for 1940, except that the figures in 
cents were not shown. Thus, the pertinent page of 
such report, as shown in the right hand column of 
Exhibit D, entitled ‘‘Balance at close of year’’, 
carried this account as follows: 


Stock 
751 Capital Stock $383,581 ,151 
753 Premium on Capital Stock  —............ 
Total Stock $383,581,151 


16. The only change occasioned in plaintiff’s ac- 
counts by the stock exchange of April 23, 1940, was 
the merger, in accordance with the Commission’s 
regulations referred to in paragraph 12 hereof, of 
sub-account 753 into sub-account 751. There was no 
_ change in plaintiff’s surplus account, no change in 
_ the number of shares of stock outstanding, and no 
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change in the ‘‘total stock’’ account prescribed by 
the Commission. 

17. The Commissioner of Internal Revenue in 
his letter of March 9, 1944 rejecting plaintiff’s 
claim for refund (Exhibit B hereto) has held that 
said capital stock stamp tax imposed by Sections 
1800 and 1802(a) of the Internal Revenue Code 
became due with respect to the entire 383,581,150.64 
amount carried in [8] plaintiff’s sub-account 751 
(capital stock) as a result of the change of plain- 
tiff’s stock on April 23, 1940 from $100 par value 
shares. The effect of this holding was to require 
payment of said tax upon the actual value of the 
entire 3,772,763.0564 no par shares then issued, and 
the tax paid by plaintiff to defendant, as indicated 
in paragraph 9 hereof, was calculated and paid on 
such basis. The Commissioner, in so ruling in said 
letter of disallowance, took the position that the 
$6,304,845 item carried prior to April 23, 1940 
in plaintiff’s sub-account 753, styled ‘‘Premium 
on Capital Stock’, was not an item in plaintiff’s 
capital stock accounts, and that when such amount 
was transferred to sub-account 753, ‘‘Capital 
Stock’’, as a result of the exchange of stock, there 
was a dedication of additional capital. The Com- 
inissioner, therefore, held that the transaction was 
not within the provision of Section 113.25 of Regu- 
lations 71 (1941 Edition) (set forth in paragraph 
5 hereof), which exempts from tax “‘the issue of 
stock in a recapitalization or reorganization where 
there is no dedication of additional capital either 
by transfer of earned surplus o1 otherwise.”” The 
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Commissioner further took the position that tax 
was due with respect to said entire $383,581,150.64 
amount because: 

“The new capital and the old capital were 
intermingled in such a way that it is im- 
possible to allocate to specific shares the 
increase in the capital stock accounts. Each 
share, therefore, represents both tax-paid 
and non tax-paid capital.’’ 

18. In fact, the exchange by plaintiff of its no 
par value stock for its par value stock as above 
mentioned, was not an original issue, in the amount 
of $383.581,151 or in anv amount, whether on or- 
ganization or reorganization, of shares or certi- 
ficates of stock, or of profits, or of interest in 
property or accumulations, by plaintiff, within the 
meaning of Section 1802(a) of the Internal Reve- 
nue Code; such exchange occurred without plain- 
tiff’s capital being increased, either by transfer of 
[9] surplus to capital account, or otherwise, and 
such exchange occurred without dedication of ad- 
ditional capital, either by transfer of earned sur- 
plus, or otherwise. 

19. The collection by defendant of said stamp 
taxes from plaintiff upon the issuance by plaintiff 
of its no par stock, as aforesaid, and the disallow- 
ance by the Collector of Internal Revenue of plain- 
tiffs claim for refund with respect to such pay- 
ment were erroneous, arbitrary and without auth- 
ority of law. 

20. Insofar as defendant collected stamp taxes 
upon, and insofar as the Commissioner disallowed 
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plaintiff’s claim for refund with respect to such 
collection of taxes upon, that portion of the said 
issue of no par stock represented by the $6,304,845 
sub-account entitled ‘‘Premium on capital stock’”’ 
which was transferred at the time of issuance to 
the ‘‘Capital stock’’ sub-account, defendant and 
said Commissioner acted erroneously, arbitrarily 
and without authority of law in the following par- 
ticulars: 

A. They disregarded the applicable accounting 
regulations, classifications and forms of the Inter- 
state Commerce Commission, set forth in paragraph 
12 hereof, under which both the premium sub-ac- 
count and the capital stock sub-account were parts 
of plaintiff’s general capital stock account, and 
under which the transfer of said item from the 
former sub-account to the latter sub-account as the 
result of said issuance did not result in any dedica- 
tion of additional capital ; 

B. As a result of such disregard they failed to 
conclude that said issue occasioned ‘‘no dedication 
of additional capital’’ and that the issue was there- 
fore exempt from tax under the provisions of Sec- 
tion 113.25 of Regulations 7l (1941 Edition) (set 
forth in paragraph 5 hereof), as was the case; 

C. They regarded said Section 113.25 of Regula- 
tions 71 [10] (1941) Edition) as applicable in the 
premises rather than Article 29 of Regulations 71 
(1932 Edition) (set forth in paragraph 5), even 
though the former regulations were not adopted 
until after the date of issuance of the no par stock: 

D. They failed to conclude that said exchange 
was ‘‘effected without the capital being mecreased”’ 
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within the meaning of said Article 29 of Regula- 
tions 71 (1932 Edition), and was therefore ex- 
empted from tax by virtue of its provisions, as 
was the case; and 

E. They failed to conclude that such transac- 
tien was not an ‘‘original issue’? within the mean- 
ing of Section 1802(a) of the Internal Revenue 
Code and therefore not taxable under its provisions. 

21. Insofar as defendant collected taxes upon, 
and insofar as the Commissioner disallowed plain- 
tiff’s claim for refund with respect to such eollec- 
tion of taxes upon, the remaining portion of said 
issue of no par stock, defendant and said Com- 
missioner acted erroneously, arbitrarily and with- 
out authority of law in the following particulars: 

A. They failed to take account of the fact that 
irrespective of whether the issuance of the portion 
of the no par stock referred to in paragraph 20 
hereof could be considered as resulting in an addi- 
tion to capital, which plaintiff denies, the issuance 
of the remaining stock did not so result, since 
such stork represented the $377,276.305.64 amount 
carried, as hereinbefore indicated, in plaintiff’s 
capital stock sub-account both before and after 
said issnanee ; 

Ib. They therefore failed to conclude that in any 
[11] event the issuance of said portion of the 
stock was made ‘‘without the capital of the cor- 
poration bemeg mereased’’ and resulted in ‘no 
dedication of additional capital’? within the mean- 
ing respectively of Article 29 of Regulations 71 
(1932 Edition) and Section 133.25 of Regulations 
71 (1941 Edition), and was therefore exempt from 
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tax by virtue of the provisions of said regulations, 
as was the case; 

C. They failed to conclude that, m any event, 
under settled judicial rulings the issuance of said 
portions of the stock was not an ‘‘original issue’”’ 
within the meaning of Section 1802(a) of the In- 
ternal Revenue Code and therefore not taxable 
under its provisions; 

I). They concluded that the issuance of said 
nortion of the stock was taxable because new eapi- 
tal and old capital may have been intermingled, 
when there is no authority either in law or in the 
Commissioner’s regulations for taxing a part of an 
issue not independently resulting in dedication of 
new capital and thus not independently taxable as 
an original issue merely because it may be inter- 
mingled with a portion which might result in the 
dedication of new capital and thus be taxable; 

E. They failed to follow the practice of the 
Commissioner in other cases, including one in this 
judicial circuit, of making a segregation between 
the part of an issue not taxable as an original issue 
and the part taxable as an original issue, and 
taxing only the fermer part. Especially is such 
failure arbitrary, where the only portion of the 
issue which could conceivably be regarded as re- 
sulting in dedication of new capital, namely, that 
represented by the $6304,845 item in plaintiff’s 
premium sub-account, was less than 29 af the total 
of [12] plaintiff's capital stoe: see xm after ee 
issuance: and 

I’. They failed to conclude that in taxing said 
portion of the issue representing, beyond doubt, old 
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capital, with respect to which the original issues 
either occurred prior to the effective date of the 
Revenue Act of 1926 (the basis of Section 1802(a) 
of the present Internal Revenue Code), and in 
many instances were subjected to tax under earlier 
stamp taxes, or oceurred after the effective date of 
said Act, and have already been taxed thereunder, 
they were subjecting plaintiff to arbitrary, retro- 
active and multiple taxation. 

Wherefore, plaintiff demands judgment against 
the defendant in the sum of $46,687.95 with interest 
thereon from February 26, 19438, as provided by 
law, for the costs of this suit, and for such other 
and further reef as to the court may seem proper. 


/s/ GEORGE L. BULAND, 
Counsel for Plaintiff. 15] 
State of California, 
City and County of San Francisco—ss. 


H. J. Carroll, being first duly sworn, deposes and 
Sas: 

That he is an officer, to-wit, Secretary of South- 
ern Pacific Company, the plaintiff in the above- 
entitled action, and makes this verification for and 
on behalf of said plaintiff; that he has read the 
foregoing complaint and knows the contents there- 
of: that the same is true of his own knowledge. 

H. J. CARRALL. 

Subscribed and sworn to before me this 9th day 

of February, 1946. 

(Seal) A. L. WHITTURE, 

Notary Public in and for the City and County of 
San Francisco, State of California. [14] 
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Form 843 
Treasury Department 
Internal Revenue Service 
Revised Jan. 1946) 


CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 


[ | Refund or Tax Hlegaily Collected. 

[ ] Refund of Amount Paid for Stamps Unused, 
or Used in Error or Exeess. 

[ | Abatement of Tax -Assessed (not applieable 
to estate, gift, or income taxes). 


State of California, 
County of San Francisco—ss. 


Name of taxpaver or purchaser of stamps: 
Southern Pacific Company. 


Business address: 65 Market Street, San Fran- 
cisco, California. 

Residence: A Kentucky corporation. 

The deponent, being duly sworn according to 
law, deposes and says that this statement 1s made 
on behalf of the taxpayer named, and that the facts 
given below are true and complete: 

1. District in which return (if any) was filed. 
No return filed. Stamps purchased from Collector 
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of Internal Rev., 1st District, San Francisco. 
Se BP ap SS 

3. Character of assessment or tax original issue 
documentary stamp tax under Sec. 1802(a) of 
Internal Revenue Code as amended. 
eo % % OR 

5. Date stamps were purchased from the Gov- 
ernment February 26, 1943. 

6. Amount to be refunded forty-six thousand six 
hundred eighty-seven and 95/100 dollars ($46,- 
687.95). 


a 2 Py 


‘he deponent verily beheves that this claim 
should be allowed for the following reasons: See. 
3304 of the Internal Revenue Code as amended 
(Sec. 1 of Act of May 12, 1900, 31 U.S. Stat. 177, 
as amended by Sec. 1013(a) of the Revenue Act of 
1924, 48 U. S. Stat. 3438). For reasons stated in 
rider attached hereto. 

(Stamps are attached to stock transfer record 
of April 23, 1940, and may be inspected at Room 
662, 65 Market Street, San Francisco, Calif.) 


SOUTHERN PACIFIC CoO.. 


/s/ F. L. MeCAFFERY, 
General Auditor. 


Sworn to and subseribed before me this 11th day 
of June, 1943. 
A. L. WHITTLE, 
Notary Publi. [15] 
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STATEMENT IN SUPPORT OF ANNEXED 
REFUND CLAIM 


1. The Commissioner of Internal Revenue by 
letter dated July 15, 1942, addressed to Internal 
Revenue Agent R. C. Cannedy at Los Angeles, 
California, has ruled that original issue stamp tax 
beeame due under Section 1802(a) of the Internal 
Revenue Code, as amended, with respect to the en- 
tire $383,581,150.64 carnied in Southern Pacific 
Company’s capital stock account, as a result of the 
change of said Company’s stock in April, 1940, 
from $100 par value shares to no par shares. The 
position taken by the Commissioner was that the 
Company’s capital stock account immediately fol- 
lowing the change to no par stock was increased 
by $6,304,845, formerly styled ‘‘Premium on Capi- 
tal Stock’’; that this amount represented capital 
with respect to which no previous issue tax had 
ever been paid; and his ruling was that the tax 
was due with respect to the full amount of $383,- 
981,150.64 in the capital stock account because “‘the 
new capital and the old capital were intermingled 
in such a way that it cannot be said that the in- 
crease in the capital stock account can be allocated 
to specific shares.’? Demand was made upon the 
Company for payment of the issue tax with respect 
to the entire amount in the capital stock account 
following the change to no par shares. 

2. On or about February 26, 19438, Southern 
Pacific Company purchased from Harold A. Ber- 
liner, Collector of Internal Revenue, First District, 
San Francisco, California, revenue stamps in the 
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amount of forty-six thousand six hundred eighty- 
seven and 95/100 dollars ($46,687.95), and on the 
same day affixed said stamps to one sheet of the 
Company’s stock transfer record for April 23, 
1940. The purchase of the stamps [16] was made 
under protest. 

3. Section 1800 of the Internal Revenue Code 
provides for the imposition of a tax in accordance 
with the provisions of Section 1802 of the Code, 
as amended, which, at the time of the transaction 
herein referred to, provided as follows: 

‘Sec. 1802 Capital Stock (and similar interests). 
(a) Original T[ssue. On each original — issue, 
whether on organization or reorganization, of 
shares or certificates of stock, * * * on each $100 
of par or face value or fraction thereof of the 
certificates issued by such corporation, * * *, 10 
cents; provided, that where such shares or certi- 
ficates are issued without par or face value, the 


tax shall be 10 cents per share * * * 


, unless the 
actual value is in excess of $100 per share; in 
which case the tax shall be 10 cents on each $100 
of actual value or fraction thereof of such certifi- 
cates (or of the shares where no certificates were 
issued), or unless the actual value is less than 
S100 per share, in which case the discount shall be 
2 cents on each $20, of actual value, or fraction 
thereof, of such certificates, (or of the shares where 
no certificates were issued). The stamps represent- 
ing the tax imposed by this subsection shall be at- 
tached to the stockbooks ot corresponding records 
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of the organization and not to the certificates is- 
sued.”’ 

It is the company’s contention, for reasons ex- 
plained below, that the exchange of par for no par 
stock is not an original issue under the provisions 
of Section 1802(a). 

The company also contends that the issue is 
exempt under Article 2941) of Regulations 71 
(1932 Edition), as well as Section 113.25 of Regu- 
lations 71 (1941 Edition). 

Article 29 of Regulations 71 (1932 Edition) pro- 
vides that: 

“‘The following are examples of issues not sub- 
ject to the tax: 

Ss ae ea 9 
(i) The issue by a corporation of certi- 
ficates of stock in exchange for outstanding 
certificates of its own stock where such ex- 
change is effected without the capital of the 
corporation being increased, either by transfer 
of surplus to capital account, or otherwise.’’ 

Section 113.25 of Regulations 71 (1941 Edition) 
provides as follows: 

““* * * the following are examples of issues not 
subject to tax: [17] 

CS Ge ES tae 
(f) The issue of stock in a recapitalization 
or reorganization where there is no dedication 
of additional capital, either by transfer of 
earned surplus or otherwise.”’ 

4, Southern Pacific Company had total stock 

outstanding as set forth in the capital stock ac- 
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counts in the amount of $383,581,150.64 immediate- 
ly prior to the change from par value to no par 
stock. Under the accounting procedure prescribed 
by the Interstate Commerce Commission, when a 
railroad company has outstanding capital stock of 
a stated par value which has been issued at a 
premium, it is required to set forth such capital 
as follows: (a) the par value in an account en- 
titled No. 751 ‘‘Capital Stock’’ and (b) the prem- 
ium in an account entitled No. 753 ‘‘Premium on 
Capital Stock.’’ Both items are capital stock ac- 
eounts and added together they make up the Com- 
pany’s ‘Total Stock.’’ Under the mandatory re- 
quirement contained in the Interstate Commerce 
Commission’s accounting classifications, when stock 
having a par value is exchanged for stock without 
par value, sums in the premium account (No. 753) 
are transferred to Account No. 751. When the 
change from par value to no par value was made 
in the case of Southern Pacific Company stock, this 
change was made in accordance with required prac- 
tice. The general *‘Capital Stock’’ caption, how- 
ever, 11 balance sheet classification preseribed by 
the Interstate Commerce Commission showed no 
change in total. The two sub-accounts were merely 
merged into one general capital stock account, and 
there was no change in the Company’s surplus 
account and no dedication of vdditional canital as 
a result of the change of the stock certificates from 
par to no par. 

). The faets giving rise to the $6,304,845 ‘ Prem- 
mn on Capital [18] Stock’”’ are as follows: 
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Under the terms of Article Fourth of an inden- 
ture dated June 1, 1909, between Southern Pacific 
Company and Guaranty Trust Company of New 
York, securing an authorized issue of $82,000,000 
of the Company’s Four Per Cent 20-Year Gold 
Bonds, the holders of such bonds were given the 
privilege of converting their bonds into paid-up 
shares of common stock of the Company at the rate 
of $130 par value of bonds for each $100 par value 
of stock on or before June 1, 1919. In April, 1909, 
an amendment to the Charter of the Company had 
been made authorizing the capital stock to be in- 
creased by $100,000,000, and $63,000,000 par value 
of the increased stock was set aside and reserved 
for the purpose of making the conversion of the 
said bonds into eapital stock. 

The Southern Pacifie Company annual reperts 
for 1910 and 1911 show that up to January 9, 1912, 
$662,090 par value of said bonds were surrendered 
and $509,300 par value of stock was issued in place 
thereof, i.e., bonds of a par value of $662,090 were 
exchanged or paid for 5,093 shares of the capital 
stock of the Company having a par value of $100 
per share. To comply with Interstate Commerce 
Commission accounting practice there was a segre- 
gation within the stock accounts of the amount of 
the par value of 5,093 new shares ($509,300) and 
the said $152,790 excess ‘‘Premium on Capital 
stock,’ but the full $662,090 repersenting the ex- 
change price of the 5,093 shares was set up in the 
capital stock accounts. There was no law taxing 
the original issue of certificates of stock during the 
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years (1910 and 1911), when the above conversions 
were made, so that no tax was payable on the 
original issue of these 5,093 shares. 

There were no more conversions of the Four Per 
Cent Bonds into shares of stock until May, June 
and July, 1919. During these months, however, 
bonds of a par value of $26,657,150 were turned 
in and the Company issued in place thereof 205,055 
shares of capital stock each share having a par 
value of $100 (total par value $20,505,500). The 
$20,505,500 representing the par value of the new 
shares which were issued was set up in the capital 
stock accounts along with the $6,151,650 excess of 
the face value of said bonds which were sur- 
rendered over the par value of said shares. Thus, 
205,055 shares of $100 par value stock were issued 

for a consideration of $26,657,150, and the full 
$26,657,150 went into the capital stock accounts, 
although it was divided into two sub-items to com- 
ply with Interstate Commerce Commission account- 
ing procedure. Unlike the situation in 1910 and 
1911 when a few of the bonds were exchanged for 
shares of stock as above set forth, at the time the 
205,055 shares were issued in exchange for the 
bonds in 1919, there was a Federal documentary 
stamp tax on the original issue of stock. The War 
Stamp Taxes Law (Title VITI of ‘‘An Act to 
Provide Revenue to Defray War Expenses, and for 
‘Other Purposes,’’ approved October 3, 1917 (Pub- 
lic—No. 50—65th Congress) ) provided: [19] 

“Original Issue of Stock. 3. Capital stock, issue: 
}On each original issue, whether on organization or 
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reorganization, of certificates of stock by any asso- 
ciation, company, or corporation, on each $100 of 
face value or fraction thereof, 5 cents: 


Provided, That where capital stock is issued 
without face value, the tax shall be 5 cents per 
share, unless the actual value is in exeess of $100 
per share, in which case the tax shall be 5 cents on 
each $100 of actual value or fraction thereof. 


“The stamps representing the tax imposed by 
this subdivision shall be attached to the stockbooks 
and not to the certificates issued.’’ 


In accordance with the law, revenue stamps at 
the rate of 5 cents on each $100 of par value of the 
205,055 shares of $100 par value stock were pur- 
chased by Southern Pacific Company and actually 
attached to the stock books, the said stamps costing 
$10,252.75. That the face amount of the bonds 
which were exchanged for the 205,055 shares was 
a figure in excess of the par value ef said shares is 
of no consequence in so far as the stamp tax is 
concerned for the fact is that the law required 
payment of the tax on the issuance of par value 
stock at the rate of 5 cents on each $100 of face 
value or fraction thereof. Tax at such rate was 
paid en the full amount of the shares which were 
issued in accordance with the law then in effect, and 
the full proceeds from the issuance of these shares 
(beth the $20,505,500 par value of the stock and 
the $6,151,650 so-called “‘Premium’’), although 
separated as sub-items in accordance with Inter- 
state Commeree Commission accounting practice, 
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were set up in the Company’s capital stock ac- 
counts. 

The Remaining $405 of the $6,304,845 premium 
item in the capital stock account prior to the 
change from par value to no par value came about 
as follows: 

Under an indenture dated May 1, 1929, between 
Southern Pacific Company and Guaranty Trust 
Company of New York, Southern Pacific Company 
issued its 40-Year 4144 Per Cent Gold Bonds of 
1929, which bonds had warrants attached entitling 
the owner to purchase on or before May 1, 1934, 
three shares of Southern Pacific Company’s $100 
par value stock at $145 per share, plus adjustment 
of accrued dividends. A total of nine shares of 
Southern Pacific Company’s stock was purchased 
under this warrant in the year 1930 prior to the 
ereat drop in security prices, and, in accordance 
with Interstate Commerce Commission accounting 
practice, the full $1,305 purchase price was put in 
the capital stock accounts, divided, as in the in- 
stances set forth above, to show the $900 of par 
value of said shares in one sub-item and the $405 
premium over and above the par value in another 
sub-item called ‘‘Premium on Capital Stock.’’ 

At the time of this transaction in 1926 the orie- 


| 
| 


inal issue tax was 5 cents on each $100 of Jace value 
or fraction thereof where capital stock had a par 
-or face value (Title VITI, Revenue Act [20] of 
1926, as amended). The correct amount of revenue 
| stamps were affixed to the stock books of the Com- 
: pany at the time these nine shares were issued. 


| 
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It is submitted on the above facts that the 
$6,304,545 was from the beginnine an entrv in the 
‘apital stock accounts of the Company represent- 
ing a portion of the consideration paid for shares 
of capital stock issued, and that the full amount 
of the original issue tax was paid as required by 
law when the said certificates were issued. 

The premium (except the small amount received 
when there was no stamp tax levy) was realized 
upon tax paid issuance of capital stock. Upon 
original issue the stamp tax was paid pursuant to 
law, although the premium was not included in 
the computation of the tax paid or tax free capital, 
and it is contended that reissue of these shares is 
non-taxable. The premium received on shares issued 
when there was no capital stock tax, constitutes 
‘apital on which no tax was due upon original issue 
and none is due upon reissue. 

6. The transfer of the $6,304,845 of so-called 
**Premium on Capital Stock’’ did not represent an 
increase in the capital stock account or a dedica- 
tion of new capital by transfer of earned surplus 
or otherwise. There was no new contribution to 
the capital stock by the stockholders and no part 
of the corporate surplus was assigned to capital 
accounts. Prior to the change from par to no par 
shares, the total amount in the said capital stock 
accounts was $383,581,150.64 after the change to 
no par shares, the amount in said accounts was 
stil] $383,581,150.64. Prior to the change from par 
to no par shares, the total corporate surplus was 
$373,381 ,196.20; after the change to no par shares, 
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the total corporate surplus was still $373,381,196.20. 
[21] The change from par to no par was nothing 
more than a change in the form of the certificates. 
There was no revaluation of the properties of the 
Company with appreciation thereof and increase 
in values transferred to capital account. There 
was no change in the assets of the Company and 
no change in the interests of the shareholders. This 
was an exact exchange; the capital account which 
represented the new issue was exactly the same 
as the capital account representing the old issue. 
There was no change of ownership and no new 
shares were created. The rights of the stockholders 
were neither increased nor lessencd by the change 
from pal value ste¢k fo no par. ft is trite that 
the capital stock accounts of the Company were 
subdivided in the case of par value stock so as to 
show the par value as one item and premium on 
capital stock in another item. This subdivision is 


a mandatory requirement of the Interstate Com- 


merce Commission. It would seem manifestly un- 
just for one branch of the Federal Government, the 


| Treasury Department, to exact the tax here in- 


volved from a taxpayer on its entire capital stock 
because the taxpayer has followed the mandatory 
requirements of another branch of the Federal 


Government, the Interstate Commerce Commission, 


in subdividing its capital stock accounts. The sub- 


stance of the matter, rather than the form, should 


be the determining factor. Here the new shares of 
no par value represented exactly the same net as- 


wsets of the original issue: no wes camital wi. boouchs 
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into the net assets of the Company by virtue of 
the transaction. Under the circumstances, the 
stamp tax is not payable. 
Cleveland Provision Co. v. Weiss, 4 F (2d) 
408 ; 
Edwards v. Wabash Ry. Co., 264 F. 610; [22] 
West Virginia Pulp & Paper Co. v. Bowers, 
293 F. 144, affirmed 297 F. 225; 
The Bailey Co. vw Routzahn, | Uis@sPars 12s 
The Cuba Railroad Co. v. U. S., 1 USTC Par. 
1145760 Cr Chrez72. 
In re Grant-Lees Gear Co., 1 F. (2d) 393; 

Bureau ruling dated May 10, 1940, Par. 6281, 
403 CCH. 

Judge Westenhaver’s explanation in the Cleve-_ 
land Provision Case supra, of the facts in the W. 
Virginia Pulp Case is particularly apt. Apparently 
in the Pulp ease there were two exchanges, the 
second of which was an exchange of one $100 par 
share for four no-par shares. Judge Westenhaver 
stated that an examination of the record in the 
Pulp case showed that the questions whether the no 
par value certificates were original issues, whether 
the answer depends on the nature or kind of the re- 
issued shares, whether a less tax was collected from 
shares originally issued then would have been on 
reissued no par shares, had all been clearly and 
forcibly presented. Yet the second cireuit decided 
in a per curiam opinion that no tax was due. Fur- 
thermore, in the Cleveland Provision case, the court 
stated that ‘‘it 1s also immaterial that the stamp 
taxes would have been ereater had the corporation 
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done originally that which it did in making this 

exchange of certificates.”’ 
There is a Ninth Circuit case—Rio Grande Oil 

| Company vs. Welch (101 F. (2d) 454)—which ap- 

pears to support the proposition that an exchange 

of par and no par stock involving a transfer of 
| surplus to capital account, is subject to stamp tax. 
| An examination of the record in this case, however, 
| shows clearly (1) that the decision is lmited to 
the tax on the amount of an increase in capital 
occasioned [23] by a transfer of surplus, and (2) 
that the tax on a number of shares representing 
the original capital account had been assessed by 
the Commissioner and later upon claim for refund 
had been abated as having been ‘‘ 
sessed. 
In 1928 Rio Grande Oil Company authorized the 
exchange of its outstanding 240,000 $25.00 par 
shares of capital stock for 1,200,000 no par shares. 
The par shares had been carried at $6,000,000 as 
the only item in the capital account. The company 
-revalued its assets and transferred (1) $32,538,- 
744.62 from surplus (appreciation of property and 
paid-in surplus) and (2) the amount of $6,000,000 
in its original capital account, to a new capital 
account totaling $38,538,744.62. 
An examination of the record in this ease in 
P the Ninth Circuit reveals the following facts which 
} do not appear in the opinion: 

In January, 1933, the Commissioner assessed a 
stamp tax of $19,269.38 on the 1,200,000 no-par 
shares, taking as the value of the no-par shares 


erroneously’’ as- 


a 
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the amount of the new capital account $38,538,- 
744.62 and dividing it by 1,200,000 shares, result- 
ing in a value of $32.12 minus for each no-par 
share. On May 26, 1983, a claim for abatement 
filed by the company was allowed by the Commis- 
sioner in the amount of $3,000 and eventually re- 
jected for the balance. Apparently the amount 
abated was the tax on a number of no-par shares 
whose aggregate value equaled the amount of the 
original par share capital account of which a stamp 
tax had previously been paid. 

Jpon a suit in the U. 8. District Court for the 
Southern District of California, Central Division, 
the court held in an unreported [24] opinion that 
‘the capital stock stamp tax on the increased 
amount over the original capital was proper’’ and 
the decision was affirmed by the Ninth Circuit. 

In the brief filed by the Government in the Cir- 
aut Court it is stated: 

“The tax was assessed by the Commissioner of 
Internal Revenue in the amount of $19,269.38, and 
abated in the amount of $3,000, as erroneously 
including 186,825 shares, or a proportionate amount 
of the 1,200,000 shares of no par value stock repre- 
senting the outstanding $6,000,000 capital stock lia- 
hilitvy of appellant om dec) aia 

The brief further states: 

“While no dispute exists as to the amount of 
tax per share, or the rate employed in computing 
the tax in question, nevertheless, a further analysis 
of the findings of the District Court discloses that 
the assessment of tax, amounting to $19,269.38 was 
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erroneously computed on the basis of 1,200,000 


a 


— —— “_ 


—— ——_— 


'“ntermineling’ 


shares with an actual value of $38,538,744.62 ; where- 
as, the tax in question, in this and the comparion 
case, amounting to $16,269.38, 1s apparently com- 
puted on the basis of 1,013,175 shares with an ac- 
tual value of $32,538,744.62, or 1,200,000 shares 
with an increase in value of that amount over and 
above the $6,000,000 outstanding capital stock la- 
bility of appellant on December 31, 1828. 

In other words, the Commissioner of Internal 
Revenue abated $3,000 of the amount assessed as 
erroneously including 186,825 shares, representing 
the $6,000,000 outsttanding capital stock lability 
of appellant, with the result that the stamp taxes 
in question in the instant case and its companion 


ease, amounting to $16,269.38, were only imposed 


upon the issue of the 1,013,175 shares, or that por- 


tion of the 1,200,000 shares representing the $32,- 
538,744.62 increase in the capital or capital stock 
lability of appellant corporation.”’ 


In making a partial allowance of the claim for 


‘abatement the Commissioner merely took the 
-amount of the original par value capital account 
of $6,000,000 and divided it by $32.12 minus (the 


value of a no par share) to arrive at the 186,825 


»shares representing the original capital on which 


fstamp tax was abated. This is contra the [25] 
‘'Commissioner’s contention that, because of the 
’ of ‘the new capital and the old 


) Capital’’, tax is due on stock representing the en- 


tire capital account. 
Even in a case which involved a reappraisal of 


) assets and a transfer of surplus the Commissioner 
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abated stamp taxes to the amount of capital on 
which tax had originally been paid. 

This case is in keeping with the recent modifica- 
tion of 8.T. 899. (See M.T. 8 (43 CCH Paz. 6299)). 

7. The transfer books of Southern Pacific Com- 
pany at New York contain the stamps representing 
payment of the original issue tax imposed upon 
the certificates of stock actually paid for in part 
by $6,152.055, of the so-called ** Premium on Capi- 
tal Stock’’; the remaining $152,790 of the $6,304,- 
845 of ‘‘Premium”’ represented a portion of the 
purchase price of shares issued prior to the iime 
such a stamp tax was in effect. The full $6,304,845 
can be allocated to specific shares by tracing 
through the books of the Transfer Agent of South- 
ern Pacific Company in New York City, and said 
books show payment in full of all taxes due with 
respect to the original issuance of said shares. 

8. In view of the above it is respectfully sub- 
mitted that the issue of no par shares of Southern 
Pacific Company stock is not subject to stamp tax; 
the purchase of the stamps in the amount of forty- 
six thousand six hundred eighty-seven and 95/100 
dollars ($46,687.95) under protest was erroneous 
and improper; and the cost of the stamps with 
interest from date of purchase should he refunded 
to Southern Pacific Company. [26] 
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Treasury Department 
Washington 25 


March 9, 1944 


Office of Commissioner of Internal Revenue 
Refer to MT:M:HB Cl. C-20191. 


Southern Pacific Company, 
65 Market Street, 
San Francisco, California. 


Gentlemen: 


Your claim for redemption for used documentary 
stamps in the amount of $46,687.95 has been ex- 
amined. 

The facts in the case show that your corpora- 
tion, prior to the amendment of its articles of 
incorporation in April 1940, had common stock 
with a par value of $100.00 per share outstanding 
in the total amount of $377,276,305.64. he amend- 
ment of the articles of incorporation changed the 
/ shares of capital stock from $100.00 per value per 
_ share to no par value common stock. No additional 
' shares were issued after the amendment and the 
only other change was a transfer of $6,304,845.00 
from ‘“‘Premium on Capital Stock Account’’ to 
the common stock account. To effect the change, a 
journal entry was made closing out the old com- 
mon stock and two accounts called **Premum on 
| Capital Stock’’, having a balance of $405.00 and 
‘Premium on 8. P. Company Common Stock is- 
sued in Exchange for 8. P. Company 4 per cent 
/ Convertible Bonds’’ having a balance of $6,304,- 
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440.00 which were transferred to the new no par 
value common stock account, making a total credit 
to that account of $383,581,150.64. 

It is your contention that there was no increase 
in the capital stock account at the time of the 
change from par to no par value shares. You state 
that under the accounting procedure prescribed 
by the Interstate Commerce Commission, when a 
railroad company has outstanding capital stock of 
a stated par value which has been issued at a 
premium, it is required to set forth such capital in 
two accounts, (a) the par value in an account en- 
titled No. 751 **Capital Stock” and (b) the p*emnin 
in an account entitled No. 753 ‘‘ Premium on Capi- 
tal Stock’’. You argue therefore that both accounts 
are capital stock accounts and added together make 
up the company’s ‘‘total stock’. You state also 
that, under the requirements of: the Interstate Com- 
merce Commisison, it was necessary to transfer the 
amounts previously carried as *‘ Premium on Capi- 
tal Stock’’ to the new common stock account when 
the stock was changed from par value to no par 
value. You contend therefore that the **premim’”’ 
of $6,304,845.00 was from the beginning **an entry 
in the capital stock accounts on the compapy’s 
books, representing a portion of the consideration 
paid for shares of capital stock issued, and that 
the full amount of the original issue tax was paid 
as required by law when the certificates were is- 
sued.’ [27] 

In your statement in support of your claim you 
set forth the facts showing the manner in which 


: 
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the ‘‘premium’’ accounts were created. In 1909 
certain bonds were issued by your company which 
gave the holders thereof the privileges of convert- 
ing their bonds into paid-up shares of common 
stock of the company at the rate of $130.00 par 
value of bonds for each $100.00 par value of stock 
on or before June 1, 1919. Up to January 9, 1912, 
$662,090.00 par value of the said bonds were sur- 
rendered and $509,300.00 par value of stock was 
issued in place thereof, 1.e., bonds of a par value 
of $662,090.00 were exchanged or paid for 95,093 
shares of the capital stock of the company having 
a par value of $100.00 per share. The excess of the 
par value of the bonds over the par value of the 
stock, namely, $152,790.00 was entered in the 
‘*Premium on Capital Stock Accounts’’. In 1919, 
bonds of a par value of $26,657,150.00 were turned 
in and the company issued in place thereof 205,055 
shares of capital stock, each share having a par 
value of $100.00 (total par value $20,505,500.00). 
he excess of the par value of the bonds over the 
par value of the stock, namely, $6,151,650.00, was 
credited to the **Premium on Capital Stock Ac- 
count’. The proper amount of stamp tax was paid 
upon the issuance of the shares of stock issued on 
the exchange, numbering 205,055. shares. 

The remaining $405.00 of the $6,304,845.00 p1em- 
ium item came about in the following manner. In 
1929 the Company issued certain bonds which had 
warrants attached thereto entithng the owners 
thereof to purchase on or before May 1, 1934. three 
shares of the company’s $100.00 par value stock at 
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$145.00 per share, plus adjustment of accrued divi- 
dends. A total of nine shares of the company’s 
stock was purchased pursuant to this arrangement 
in 1930 for a total price of $1,805.00. The excess of 
$405.00 over par was eredited to the account 
‘*Premium on Capital Stock’’. Stamp tax was paid 
with respect to these shares. 

It is held that the ‘‘premium’’ accounts so far 
as the stamp tax laws are concerned, are not “‘capi- 
tal stock’’ accounts. Accordingly, the premium ac- 
counts represent capital never previously dedicated 
to a specific capital account. The original issue tax 
in the case of par value stock is computed upon 
the basis of units of par value of $100.00 or frac- 
tional part thereof, of the certificates issued. When 
shares of stock are issued at a premium, the tax 
is computed not on the basis of the price received 
but on the par value of the certificates. The same 
is true where stock is sold at less than par. The 
selling price is immaterial in the case of par value 
stock, so far as the computation of the tax is con- 
cerned. In those cases, therefore, where stock is 
issued for an amount over par, this office holds 
that the excess represents non tax-paid capital. 

With respect to your contention that the amount 
representing premium on sale of capital stock ac- 
tually was a part of the capital stock account al- 
though carried in a separate account, it is held 
such an amount is paid in surplus. [2] 

Section 113.25 of Regulations 71 (1941 Edition) 
sets forth various issues of stock not subject to 
stamp tax under section 1802(a) of the Internal 
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Revenue Code, as amended. Paragraph (f) of the 
above section states as an example of an issue not 
subject to tax: ‘‘The issue of stock in a recapital- 
ization or reorganization where there is no dedica- 
tion of additional capital, either by transfer of 
ealmed surplus or otherwise’’. The opposite is also 
true and where there is a dedication of additional 
capital, an issue tax is incurred. In the above- 
described transaction, additional capital was dedi- 
cated to the capital account. While no new eerti- 
ficates representing the no par shares have been 
issued to replace the old par value shares, it is 
clear that new shares have been created and the 
tax applies whether or not certificates were issued 
to represent such shares. 

The new capital and the old capital were inter- 
mingled in such a way that it is impossible to 
allocate to specific shares the increase in the capital 
stock account. Each share, therefore, represents 
both tax-paid and non tax-paid capital. Accord- 
ingly, it is held, undex section 1802(a) of the Code, 
that issue tax is due with respect to the entire 
amount transferred to the new no par value stock 
account, namely, $383,581,150.64. 

In view of the foregoing, your claim is hereby 
rejected. 

Very truly yours, 
JOSEPH D. NUNAN, JR., 
Commissioner. 
By /s/ D. 8S. BLISS, 
Deputy Commissioner. 
cc—Collector 
San Francisco, California. [29] 
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: 

[Title of District Court and Cause.] 

ii ANSWER 


4 Now Comes the United States of America by 
|Frank J. Hennessy, United States Attorney, and 
|} for answer to the complaint filed herein admits, 
| denies and states to the Court, as follows: 


ie 
Paragraph numbered ‘1’ is admitted. 
Il. 
Paragraph numbered ‘‘2’’ is admitted. 
Til. 


Paragraph numbered ‘‘3’’ contains no material 
allegation of fact, but consists of statements of 
conclusions of law and, therefore, it does not re- 

quire answering. 
Ve 
_ Paragraph numbered **4’’ contains no material 
allegation of fact, but consists of statements of 
conclusions of law and, therefore, it does not re- 
quire answering. 
V. 
Paragraph numbered ‘*5”’ is admitted. 
VI. 

Answering paragraph numbered ‘*6"’, it is ad- 
mitted that the plaintiff had outstanding on April 
23, 1940, $3,772,763.0564 shares of its capital [34] 
stock having a par value of $100; but as to the 
balance of the paragraph, the defendant is without 
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knowledge or information sufficient to form a be- 
lief as to the truth of the averments. 


VIL. 
Paragraph numbered ‘‘7’’ is admitted. 
VIII. 

Paragraph numbered ‘‘8’’ is admitted. 

1D. 

Paragraph numbered ‘‘9”’ is admitted. 

X. 

Paragraph numbered ‘‘10”’ is denied. Except it 
is admitted that on June 17, 1943, the plaintiff filed 
a claim for the redemption of used stamps in the 
amount of $46,687.95, which it purchased on Feb- 
ruary 26, 1943 and the defendant admits that the 
Exhibit A to the complaint is a copy of such claim. 

XI. 
Paragraph numbered **L1"" is admitted. 
XT 
The defendant is without knowledge or informa- 


tion sufficient to form a belief as to the truth of 
the averments in paragraph numbered ‘‘12’’. 


XIII. 


The defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments in paragraph numbered ‘‘13’’. How- 
ever, the defendant says that notwithstanding any 
requirement of the Interstate Commerce Commis- 
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sion, the plaintiff has never paid a documentary 
stamp tax (other than that which it seeks to re- 
cover by this action) on any part of the amount of 
$6,304,845, which it dedicated to its capital stock 
account and intermingled with the old capital in 
the amount of $377,276,305.64, which resulted in 
an increased total capital stock account of $383,- 
581,150.64, and against which the new no par value 
stock was issued as alleged in paragraph num- 
bered ‘‘7’’ of plaintiff’s complaint. [35] 
XIV. 

Paragraph numbered ‘‘14’’ is admitted, except 
the two last sentences thereof, as to those sentences 
the defendant is without knowledge or information 


sufficient to form a belief as to the truth of the 
averments therein contained. 


ey, 


Paragraph numbered ‘'15”’ is denied. Except, it 
is admitted that in the exchange of its otustanding 
par-value stock for no-pay value stock plaintift’s 
capital stock account was increased to $383,581,- 
150.64 by the dedication of the new capital in said 
amount of $6,304,845. 


XVI. 

Paragraph numbered *'16"" is denied. 
Svar 

Paragraph numbered ‘17’ is admitted. 
uv aly 


Paragraph numbered ‘‘18’’ is denied. 
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XIX. 


Paragraph numbered ‘‘19’’ is denied. 
XX. 
Paragraph numbered *‘*20’’ is denied. 


XX. 
Paragraph numbered ‘‘21’’ is denied. 


Wherefore, the defendant having fully answered 
the complaint herein prays that the plaintiff take 
nothing and that the defendant recover his costs. 


FRANK J. HENNESSY, 
United States Attorney. 


By WILLIAM E. LICKING, 
Assistant U.S. Attorney. 


[Endorsed]: Filed July 30, 1947. [36] 


[Title of District Court and Cause. | 


PETITION OF SOUTHERN PACIFIC COM- 
PANY, A Delaware Corporation, to be Sub- 
stituted as Plaintiff, in Place of Southern 
Pacific Company, a Kentucky Corporation. 


Southern Pacific Company, a corporation organ- 
ized and existing under the laws of the State of 
Delaware, respectfully shows to this court: 

1. That this is an action for the recovery of 
stamp taxes paid by Southern Pacific Company, a 
Kentucky corporation, plaintiff herein. as more 
fully appears from the complain herein, a copy of 


| 
| 
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which is attached hereto, marked Exhibit A and 
made a part hereof. 


2. That Southern Pacific Company, a Kentucky 
corporation, [37] plaintiff herein, by a written in- 
strument dated September 30, 1947, a copy of 
which is attached hereto and marked Exhibit b, 
transferred and assigned to petitioner, under a 
Plan of Reincorporation, all its business, franchises, 
assets, and properties, including all its right, title, 
and interest in the claim asserted herein and that 
petitioner has ever since been and is now the law- 
ful owner of the claim asserted herein; that after 
said reincorporation, the same stockholders were 
in control of petitioner as were in control of said 
Southern Pacific Company, a Kentucky corpora- 
tion, and their stockholdings in petitioner were in 
the same proportion as theit stockholdings in said 
Kentucky corporation. 

3. That the following proceedings have been had 
in this action: 

February 9, 1946—Complaint filed ; 

February 11, 1946—Summons served ; 

March 4, 1947—Defendant filed motion to strike 
certain allegations of the complaint; 

June 25, 1947—Defendant’s motion to strike de- 
nied by court; 

July 30, 1947—Answer of defendant filed ; 

August 25, 1947—Case set for trial on November 
20, 1947. 

No further proceedings have been had in this 
action. 
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Wherefore, petitioner prays that an order be 
entered herein substituting it as party plaintiff 
herein in place of Southern Pacific Company, a 
Kentucky corporation. 

Dated San Francisco, California, October 19, 
1947. 

/s/ GEORGE L. BULAND, 
/s/ FRANK J. GALLAGHER, 
Counsel for Plaintiff. 


( Verification. ) 
(Here follows Exhibits ‘A’ and ‘*B’’.) 
[Endorsed]: Filed Oct. 16, 1947. [38] 


[Title of District Court and Cause. | 
ORDER OF SUBSTITUTION 


It is ordered, that Southern Pacific Company, 
a Delaware corporation, be and it is hereby sub- 
stituted as party plaintiff herein in place of South- 
ern Pacific Company, a Kentucky corporation, and 
that the action be continued by and in the name 
of said Southern Pacific Company, a Delaware cor- 
poration, without prejudice to any proceeding al- 
ready had in this action. 


Dated Oct. 20th, 1947. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Oct. 20, 1947. [39] 
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[Title of District Court and Cause. ] 
STIPULATION OF FACTS 


It Is Hereby Stipulated and Agreed by and 
between the above-entitled parties, by their respec- 
tive attorneys, that the following facts shall be 
taken as true, each of the parties reserving the 
right to submit other and further facts not incon- 
sistent with the facts herein stipulated. 

1. Plaintiff is a corporation of the State of 
Delaware, incorporated on March 21, 1947, with its 
principal office in San Francisco, California, with- 
in the First Internal Revenue [40] Collection Dis- 
trict of the State of California. 

2. Plaintiff is the successor in interest to South- 
ern Pacific Company, a Kentucky corporation, 
hereinafter referred to as the ‘*Old Company’’. On 
September 30, 1947, it succeeded to all of the busi- 
ness and assets and assumed all of the habilities 
of the Old Company under a Plan of Reincorpora- 
tion involving a mere change in the state of in- 
corporation, plaintiff having the same _ capital 
structure and the same number of issued and out- 
standing shares as the Old Company. After the 
reincorporation, the same stockholders were in con- 
trol of plaintiff as were in control of the Old 
(Company, and their stockholdings in plaintiff were 
‘in the same proportion as their stockholdings in the 
‘Old Company. On September 30, 1947, the Old 
‘Company, in accordance with the applicable statutes 
}of the Commonwealth of Kentucky, filed with the 
“Secretary of State of that Commonwealth notice 
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of its intention to dissolve. On October 20, 1947, by. 
order of this Court the new company, the Delaware 
corporation, was substituted as plaintiff in this ac- 
tion in place of the Old Company. 

3. At all times between January 1, 1943, and 
March 31, 1945, the defendant was the duly ap- 
pointed, qualified and acting United States Col- 
lectov of Internal Revenue for the First Internal 
Revenue District of California, but is not now in 
office as such collector. Said defendant 1s a resident 
of the State of California and of the Southern 
Division of the Northern United States District 
Court District of said State. 

4. The Old Company was incorporated under the 
laws of the Commonwealth of Kentucky on March 
17, 1884, and continuously from said date to and 
including September 30, 1947, was engaged in busi- 
ness in interstate commerce as a common carrier 
by railroad. Between the date of its mcorporation 
and April 23, 1940, the Old Company issued and 


had outstanding on the latter date 3,772,763.0564 | 
shares of capital stock having a pai value of $100 


[41] a share, of which 3,562,606.0564 shares were 
issued at par and 210,157 shares were issued at a 
premium of $6,304,845 over par. A substantial part 
of said stock was issued during periods when Fed- 
eval stamp taxes on the issuance of capital stock 
were 1p effect, and on all such parts of its out- 
standing capital stock the Old Company duly paid 
the Federal stamp taxes then in effect. 

5. By an amendment of the Old Company's 
Charter or Certificate of Incorporation, duly auth- 
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ovized by the stockholders of the Old Company at 
a meeting duly called and held on April 3, 1940, 
and duly filed and recorded in the office of the 
Secretary of State for the Commonwealth ot Ien- 
tucky on April 22, 1940, the structure of the Old 
Company’s capital stock, consisting of 5,944,518 
common shares of the par value of $594,451,800, of 
which 3,772,763.0564 shares were issued and out- 
standing and 2,171,754.9436 shares were unissued, 
was changed to the same number of shares without 
nominal or par value. 3,772,763.0564 shares of said 
no par value stock were issued and exchanged with 
the Old Company’s stockholders for the 3,772,- 
763.0564 shares of par value stock then outstanding. 
In connection with said amendment, and in connec- 
tion with the issuance and exchange of said stock 
as above stated, no new money was paid in and 
no property was transferred to the Old Company. 

6. The par value shares of capital stock of the 
Old Company issued and outstanding as of the date 
of said exchange represented the entire net bene- 
ficial interest in all of the assets of the Old Com- 
pany before the amendment of its charter as re- 
ferred to in the foregoing paragraph 5, and after 
said amendment and issuance of said certificates 
‘representing 3,772,763.0564 shares of ho par value 
‘in exchange for said par value shares, the persons 
'receiving the new shares remained the owners of 
the said entire beneficial interest in the saine assets 
of the Old Company, and in the same proportion 
‘and not otherwise. [42] At the time of said amend- 
‘ment of the Old Company’s charter providing for 
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the said no par stock, the earned surplus of the 
Old Company as shown by its books, was $378,- 
126,243, and there was no transfer of any pait of 
said earned surplus to capital. 

7. Said amendment to the charter of the Old 
Company reads as follows: 

‘*AMENDMENT 

To Charter or Articles of Incorporation Changing 

the Capital Stock of Southern Pacific Company. 

I, A. D. McDonald, the President of Southern 
Pacific Company, a Kentucky corporation, and we, 
the undersigned, a majority. of the board of Di- 


rectors of Southern Pacific Company, with the’ 


consent in writing of the owners of more than two- 
thirds of its capital stock, and being hereunto 
specially authorized by vote of stockholders of said 
Company representing and holding more than two- 
thirds in amount of the capital stock of said 
Company at a legal meeting of said stockholders 
duly convened and held at the principal office of 
the Company at Spring Station, Woodford County, 
kentucky, on the 3rd day of April, 1940, pursuant 
to and after notice of such meeting and of the 
purposes thereof given in the manner and for the 


time prescribed by law and the by-laws of said : 


Company, do hereby certify and state that the 
Charter or Articles of Incorporation of Southern 
Pacitic Company ae amended, and its capital stock 
is changed as follows: 


That the authorized capital stock of said Com- 7 


pany consisting of 5,944,518 common shares of the ] 


——e——eeee———eeeeeEe 
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par value of $594,451,800, of which 3,772,763.0564 
shares are issued and outstanding, and 2,171,754.- 
9436 shares are unissued, be changed into the same 
number of common shares without nominal par 
value; 

That 3,772,763.0564 shares of said shares without 
nominal par value be substituted, share for share, 
for the said presently issued and outstanding shares 
of the par value of one hundred dollars ($100) 
each ; 

That the unissued 2,171,754.9436 shares of said 
authorized shares without nominal par value may 
be issued by the Company from time to time in 
such amounts, upon such terms, for such proper 
corporate purposes, and for such consideration or 
considerations as may be fixed from time to time 
by the Board of Directors. 
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In Witness Whereof, we have hereunto severally 
subscribed our names as of this 15th day of April, 
1940. 

/s/ A. D. McDONALD, 
President and Director. 

/s/ WM. DeFOREST MANICH, 
Director. 

/s/ JACKSON E. REYNOLDS, 
Director. 

/3s/ CLEVELAND E. DODGE, 
Director. 

/3s/ LAWRENCE COOLIDGE, 
Director. 

/s/ WALTER DOUGLAS, 
Director. [43 ] 

/3s/ CHARLES E. PERKINS, 
Director. 

/s/ HENRY L. CORBETT, 
Director. 

/s/ V. H. ROSSETTI, 
Director. 

/3/ J. B. BLACK, 
Director. 

/s/ ALLEN L. CHICKERING, 
Director. 

/3/ STUART L. RAWLINGS, 
Director. 

/3/ HARVEY 8. MUDD, 
Director. 

/s/ BEN C. DEY, 
Director.” 
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8. The aforesaid amendment was duly filed and 
recorded in the office of the Secretary of State for 
the Commonwealth of Kentucky on April 22, 1940, 
and was in force and effect at the time of the 
assessment and payment of the stamp tax which 
is the subject of this action and of plaintiff’s com- 
plaint. 

9. Said meeting of the stockholders of the Old 
Company, at which said amendment was authorized, 
was called by a resolution duly adopted at a regu- 
lar meeting of the Board of Directors of the Old 
Company, duly called and held on January 11, 
1940. Said resolution reads as follows: 

‘The President brought to the attention of the 
Directors the matter of changing the par value 
stock of this Company to stock without nominal 
par value. After a full discussion it was the con- 
sensus of opinion that it would be advisable for 
this Company in aid of meeting its capital require- 
ments and for other corporate purposes, to be pre- 
pared, when circumstances permit, to issue its capi- 
tal stock through the exercise of conversion rights 
to be granted to holders of its indebtedness, or by 
other appropriate method, at such times and on 
such terms as this Board may determine; that it 
does not seem probable that capitai stock may be 
issued in the near future for a consideration equal 
to its present par value of $100 per share and that 
in order to permit capital stock to be of effective 
aid in financing under such conditions the capital 
stock of the Company should be changed trem par 
value stock to stock without nominal par value. 


D6 Southern Pacific Company vs. 


On motion, duly made and seconded, it was, sub- 
ject to the consent of the stockholders and to auth- 
orization by the Interstate Commerce Commission, 
unanimously 

Resolved, 

That the authorized capital stock of said Com- 
pany, consisting of 5,944,518 common shares of the 
par value of $594,451,800, of which 3,772,763.0564 
shares are issued and outstanding, and 2,171,754.- 
9436 shares are unissued, be changed into the same 


number of common shares without nominal par 


value; 


That 3,772,763.0564 shares of said shares without | 


nominal par value be substituted, share for share, 
[44] for the said presently issued and outstanding 
shares of the par value of one hundred dollars 
($100) each; 

That the umssued 2,171,754.9430 shares of said 
authorized shares without nominal par value may 
be issued by the Company from time to time in 
such amounts, upon such terms, for such corporate 
purposes, and for such consideration or considera- 
tions as may be fixed from time to time by the 
board of Directors. 

hat upon the approval of the stockholders be- 
img duly obtamed, amendment to the Charter or 
Articles of Incorporation changing the capital 
stock of Southern Pacific Company be executed by 
the President and by the Directors of this Com- 
pany, or the majority thereof, and attested and 
filed as required by law, and that the stockholders 
be requested to take any other and further action 
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necessary ol appropriate to authorize the directors 


| 
| 


and officers of the Company to carry out the said 
amendment of the Charter or Articles of Ineorpora- 
tion changing the capital stock of this Company. 

Resolved Further, That the Secretary of the 
Company be directed to request the stockholders of 
this Company to give thei written consent to the 


| proposed amendment to the Charter or Articles of 


Incorporation changing the capital stock of this 
Company, which consent may, in his discretion, be 
embodied in the form of proxies to be sent to the 
stockholders in connection with the annual mecting 
of this Company to be held April 3, 1940, and the 
Secretary of the Company, m giving the usual 
notice of the annual meeting of stockholders, it 


hereby directed to give appropriate notice that 


there will be submitted for vote by the stockholders 


at the said annual meeting resolutions approving 


the foregoing amendment of the Charter or Ar- 


ticles of Incorporation changing the capital stock 


of the Southern Pacific Company, and the annual 
meeting shall be held for the purpose, among others, 
of voting upon the said amendment and the said 
change in capital stock and authorizing action in- 
cidental thereto; that with the notice and form 


of proxy there should be sent to the stockholders 
appropriate proxy statement as required by the 
—Yules of the Securities and Exchange Commission, 
and also letter trom the President of this Company 
| Stating the reasons for the recommendation of the 


Directors in this respect; said notice, proxy, proxy 


‘statement, and letter to be substantially in form 
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as submitted at this meeting, with such variations 
as may be approved by the President. 

Resolved Further, That this Company make ap- 
plication to the Interstate Commerce Commission 
for authority to cause to be issued in exchange for 
its par value common stock now outstanding 3,772,- 
763.0564 shares of this Company's common capital 
stock without nominal par value, and that A. D. 
McDonald, President, and John G. Walsh, Vice 
President, and F. Van Note, Vice President, of 
this Company are hereby severally designated as 
an executive officer to make, verify and tile said 
application and to take such other action in con- 
nection therewith as he may deem requisite o1 ex- 
pedient. 

Resolved Further, That the proper officers be 
and [45] they are hereby authorized to take all 
stepS necessary or proper to secure the listing of 
the said stock without nominal par value on the 
New York Stock Exchange and other stock ex- 
changes and registration with the Securities and 
Exchange Commission; that John G. Walsh, Vice 
President, F. Van Note, Vice President and Con- 
troller, or George L. bBuland, Assistant General 
Counsel, be and he hereby is authorized to make 
application for the listing of the said stock upon 
the Stock Exchanges and is designated to appear 
before the Committee on Stock List of said Ex- 
changes with authority to make such changes im 
such applications or in any agreements relative 
thereto as may be necessary to conform with the 


bad 


requirements for listing. 


EE Le 
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10. By report and order of the Interstate Com- 
merce Commission, dated March 26, 1940, in f- 
~nance Docket No. 12801, 239 1.C.C. 293, copy of 
which is attached, the interstate Commerce Com- 
mission authorized the Old Company to issue not 
to exceed 3,772,763.0564 shares of common capital 
stock without nominal or par value, said stock to 
be exchanged on a share-for-share basis tor an 
equal number of shares of outstanding common 
stock of a par value of $100 a share. 

11. At said annual meeting of the stockholders 
of the Old Company, duly called and held at Spring 
Station, Kentucky, on April 3, 1940, the stock- 
holders of the Old Company adopted the following 
resolution: 

“The Chairman stated to the stockholders that 
among the matters to be presented to the stock- 
holders at this meeting, as stated in the notice of 
‘| such meeting, was the proposal for the amendment 
») of the Charter or Articles of Incorporation chang- 
‘| ing the capital stock of the Southern Pacific Com- 
)| pany so as to provide for stock without nominal 
‘) par value in lieu of stock with a nominal par value 
of $100 per share, and that the taking of such 
action had been recommended to the stockholders 
by the Board of Directors by resolution dated 

}danuary 11, 1940. 

Thereupon the following resolutions were duly 
| proposed and seconded, and a stock vove thereon 
by ballot was requested and ordered. 

Resolved, ‘hat the stockholders of the Southeim 
Pacific Company do hereby authorize and consent 


60 Southern Pacific Company vs. 


That the authorized capital stock of said Com- 
pany, consisting of 5,944,518 common shares of the 
par value of $594,451,800, of which 3,772,763.0564 
shares are issued and outstanding, and 2,171,754.- 
9436 [46] shares are unissued, be changed into the 
same number of common shares without nominal 
par value; 

That 3,772,763.0564 shares of said shares without 
nominal par value be substituted, share for share, 
for the said presently issued and outstanding shares 
of the par value of one hundred dollars ($100) 
each ; 

‘That the unissued 2,171,754.9436 shares of said 
authorized shares without nominal par value may 
be issued by the Company from time to time im 
such amounts, upon such terms, for such proper 
corporate purposes, and for such consideration or 
considerations as may be fixed from time to time 
by the Board of Directors. 

That the foregoing changes and provisions be 
and the same aie hereby adopted as an amendment 
of the Charter or the Articles of Incorporation of 
the Southern Pacific Company, and that the Presi- 
dent and a majority of the Board of Directors of 
this Company be and they are hereby authorized 
to sign and cause to be filed and recorded as re- 
quired by law in the State of Kentucky an amend- 
ment of the said Charter or Avticles of Incorpora- 
tion embodying the foregoing changes and pro- 
visions, and the proper officers of the Company 
are authorized to take or cause to be taken all 
such action as may be necessary or required by 
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law to make effective the said amendment changing 
the capital stock of this Company. 

That the Board of Directors and proper officers 
of this Company are hereby authorized and em- 
powered to take any and all action necessary or 
appropriate to carry out the effect and intent of 
said amendment and the issuance or substitution 
of stock as therein authorized, and the said board 
of Directors are authorized and empowered to pro- 
vide in the contracting of any indebtedness for the 
conversion thereof into the stock of this Company 
in such amounts, upon such terms, and tor such 
consideration or considerations as the said Board 
of Directors may fix and determine from time to 
time. ”’ 

12. Pursuant to the aforesaid amendment of its 
Charter, the Old Company issued in exchange tor 
its then outstanding par value stock an identical 
number of shares of no par value stock. 'The Old 
Company’s stockholders paid no money, nor any 
consideration, to the Old Company for new no par 
value stock, except that they surrendered said old 
par value stock, and received in exchange for said 
old stock nothing but the new stock. 

13. Prior to the aforesaid exchange, the Old 
Company’s stock account as shown in its balance 
sheet for March 31, 1940, was set forth as follows: 

Stock 
fol. Capital Stock $377,276,309.64 
a + 


oa 
83. Premium on Capital Stock 6,304,545.00 


Total Stock $383,081,150.64"’ 
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The Old Company’s stock account prior to the 
aforesaid exchange was also shown in identical torm 
in its annual report to the Interstate Commerce 
Commission, except that the figures in cents were 
not shown; the pertinent page of such report for 
the year 1940 entitled “Balance at beginning of 


D8 


Year’’ carrying this account as follows: 
“Stock 
joi. Capital Stock $377,270,306 
jos. Wremium on Capital Stock 6,304,345 
‘Lotat Stock BIS VISL AOL 


14. ‘the Subaccount 751, entitled ‘Capital 
Stock’’, represented the total par value of the Uld 
Company’s capital stock. The Subaccount 753, en- 
titled *‘Premium on Capital Stock’’, represented 
the excess over par recelved by the Uid Company 
upon the issuance of 210,10/ shares of its capital 
stock in the following circumstances: 

ju 1909 certain bonds were issued by the Old 
Company which gave the hoiders thereol the 
privilege of converting their bonds imto paid-up 
shaves of common stock of the Old Company at 
the rate of $130 par value of bonds tor each p1UU 
par value of stock, on or before June 1, 1919. Up 
to January Y, 1912, $002,090 par value or said bonds 
were surrendered, and the Company issued 1n piace 
thereoi 0,U¥3 shares of its $100 par vaiue capital 
stock. ‘i'he par value of the stock was entered in 
the “Capital Stock’’ Subaccount, and tiie excess 
of the par value of the bonds over the par vaiue 
of the stock, namely, $152,790, was entered in the 


Harold A. Berliner 63 


**Premium on Capital Stock’’ Subaccount. There 
was no law taxing the original issue of certificates 
of stock [45{ when this conversion was lade, so 
that no tax was payable on the original issue of 
these 0,093 shares. 

in i919 bonds of a par value of $26,657,150 were 
turned in and the Old Company issued in place 
thereol 205,055 shares of its capital stock, each 
share having a par value of $100. The par value 
of the stock was entered in the ‘Capital Stock’’ 
Subaccount, and the excess of the par value of the 
bonds over the par value of the stock, namely, 
$6,151,650, was credited to the **?remium on Capi- 
tal Stock’’ Subaccount. tn accordance with the law, 
revenue stamps at the rate of tive cents (0 cents) 
on each $100 of par value ot the 200,055 shares of 
pLOU par value stock were purchased by the Oid 
Company and actualiy attached to the stock books. 

in 1929 the Old Company issued certain bonds 
which had warrants attached thereto, entitling the 
owners thereof to purchase on or before May 1, 
1934, 3 shares of the Company’s $100 par value 
of stock at $145 per share, plus adjustment of 
accrued dividends. A total of 9 shares of the Old 
Company's stock was purchased pursuant to this 
arrangement in 1930 for a total price of $1,305. 
Lhe par value of the stock was entered in the 
“Capital Stock’? Subaccount, and the excess of 
$405 over par was credited to the *‘?remium on 
Capital Stock’’ Subaccount. The correct amount of 
lrederal revenue stamps applicable to the original 
issue of these 9 shares was affixed to the stock 
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books of the Old Company at the time these 9 
shares were issued. 

15. After the exchange of no par value stock 
for par value stock, the accounts of the Old Com- 
pany were identical with what they had been im- 
mediately prior thereto, except that the amounts 
in the two subaccounts of the stock account were 
merged and the total of the two, $383,581,150.64, 
was placed in ‘Capital Stock’’ Subaccount 751. 
Subsequent to the exchange, [49] the Old Com- 
pany’s stock account, as shown in its balance sheet 
for April 30, 1940, was carried as follows: 


“Stock 


701. Capital Stock $383,581, 150.64 
foo. Premium on Capital Stock eee 


Total Stock $383,581,150.64"’ 


The Old Company’s stock account, subsequent to 
the above exchange, was also shown in identical 
form in its annual report to the Interstate Com- 
merce Commission for 1940, except that the figures 
in cents were not shown; the pertinent page of 
such report for the year 1940, entitled *‘ balance at 
Close of Year’’, carrying this account as follows: 


“Stock 
751. Capital Stock $383,581,151 
753. Ptemium on Capital Stock eee 
Total Stock $383,081,15L"’ 


There was no change in the Old Company’s sur- 
plus account, no change in the number of its shares 
outstanding, and no change in its ‘‘Total Stock’’ 
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Account. There was a transfer of the amounts of 
$152,790, $6,151,650 and $405, aggregating the 
‘Premium on Capital Stock’’ total of $6,304,845, 
which are set forth in the second, third and fourth 
sub-paragraphs of paragraph ‘‘14”’ of this stipula- 
tion and were added to the ‘‘Capital Stock’’ ac- 
count of $377,276,305.64, making the total of $383,- 
581,150.64 set forth in this numbered paragraph 
“15”. No original issue tax was ever paid in re- 
spect to the amount of $6,304,845 transferred from 
Premium on Capital Stock”’ account to the **Capi- 
tal Stock’’ account other than as set forth in para- 
eraph ‘17’ of this stipulation and which the plain- 
tiff seeks to recover in this action. 

16. The Commissioner of Internal Revenue, by 
letter dated [50] July 15, 1942, addressed to In- 
ternal Revenue Agent R. C. Cannedy at Los An- 
geles, California, ruled that, as the result of the 
change of the Old Company’s stock from $100 par 
value shares to no par value shares, the original 
issue stamp tax became due under Section 1802(a) 
of the Internal Revenue Code. It was held by the 
Commissioner that, by reason of the transfer of 
the $6,304,845 from Subaccount 753, ‘Premium on 
Capital Stock’’, to Subaccount 751, ‘‘Capital 
Stock’’, additional capital in that amount was dedi- 
cated to the capital account; that this amount rep- 
resented capital with respect to which no previous 
issue tax had ever been paid; and that the tax 
was due with respect to the full amount of $#383,- 
591,150.64 in the Old Company’s **Capital Stock” 
Subaccount 751 because ‘‘the new capital and the 
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old capital were intermingled in such a way that 
it cannot be said that the increase in the Capital 
Stock Account can be allocated to specific shares.”’ 
Demand was made upon the Old Company for pay- 
ment of the issue tax with respect to the entire 
amount in ‘‘Capital Stock’’ Subaccount 751 follow- 
ing the change to no par shares. 

17. On or about February 26, 1948, the Old 
Company paid, under protest, to the defendant, 
Harold A. Berliner, who was then the duly ap- 
pointed, qualified and acting Collector of Internal 
Revenue of the United States for the First Col- 
lection District of California, the sum of $46,- 
687.95 in payment of said Federal stamp tax above 
stated. 

18. Thereafter, on or about June 11, 1948, and 
within the applicable period of limitations, the 
Old Company served upon and filed with the Com- 
missioner of Internal Revenue of the United 
States, by filing the same with the then Collector 
of Internal Revenue for the First District of Cali- 
fornia, the District where said tax was paid, pur- 
suant to law and to the rules and regulations duly 
adopted and promulgated by said Commissioner 
[51] of Internal Revenue, its written and verified 
elaim for refund and repayment of said amount 
of $46,687.95, together with its written statement 
in support of said claim. Copies of said claim and 
of said supporting statement are attached to the 
complaint filed herein. 

19. On March 9, 1944, said Commissioner of 
Internal Revenue of the United States rejected 
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said claim of the Old Company for refund and re- 
payment of said amount paid by the Old Company 
on account of said stamp tax. 

20. No part of said stamp tax paid by the Old 
Company has ever been refunded or credited to it 
or to plaintiff. 

21. Plaintiff is legally entitled to receive refund 
of any such stamp taxes so paid by the Old Com- 
pany that are properly refundable, together with 
interest at the rate provided by applicable law on 
such amount. 


Dated this 20th day of November, 1947. 


GEORGE L. BULAND, 
FRANK J. GALLAGHER, 
Attorneys for Plaintiff. 
FRANK J. HENNESSY, 
United States Attorney. 
By WILLIAM E. LICKING, 
Assistant U. 8. Attorney, 
Attorney for Defendant. [52] 
Interstate Commerce Commission 
Finance Docket Ne. 12801 


SOUTHERN PACIFIC COMPANY STOCK 

Submitted Mareh 25, 1940. 

Decided March 26, 1940. 

Authority granted to issue not exceeding 3,772,- 
763.0564 shares of common capital stock without 
nominal ov par value in exchange, on a share for 
share basis, for an equal number of shares of out- 
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standing common stock with a par value of $100 
a share. 

Ben C. Dey, George L. Buland, and Charles L. 
Minor for applicant. 


REPORT OF THE COMMISSION 


Division 4, Commissioners Porter, Mahaffie, and 
Miller. 

By Division 4: 

The Southern Pacific Company, on March 7, 
1940, apphed for authority to issue 3,772,763.0564 
shares of common capital stock without nominal 
or par value. No objection to the application has 
been offered. 

The applicant was incorporated under the laws 
of the State of Kentucky and has an authorized 
capital stock of $594,451,800. Of this amount, $377,- 
276,305.64 is outstanding, being 3,772,763.0564 
shares of common stock with a par value of $100 
a share. 

The applicant proposes to amend its articles of 
incorporation to change its authorized capital stock 
from shares with a par value of $100 a share to 
shares without nominal or par value, the number 
of authorized shares to remain unchanged. Of the 
total authorized shares, 3,722,763.0564 will be issued 
to the holders of the outstanding stock, upon the 
surrender of the outstanding certificates, on a share 
for share basis and will be entered in the appli- 
cant’s capital stock account at $353,581,150.64, [53] 
representing the par value and premium on its 
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~ outstanding stock. The remainder of the stock, 2,171,- 


754.9436 shares, is to remain unissued. 

The board of directors, on January 11, 1940, 
approved and authorized the proposed amendment 
to the applicant’s articles of incorporation, subject 
to the authorization and approval of the stock- 
holders. The authority herein requested is to enable 
the applicant to exchange its stock on the basis 
indicated. 

Pending the engraving of new stock certificates, 
the applicant will issue certificates of its existing 
common stock stamped to indicate the change from 
stock with a par value of $100 a share to stock 
without nominal o1 par value. 

Under the laws of the State of the applicant’s 
incorporation its stock cannot be issued for a con- 
sideration less than par value, and under present 
conditions it is improbable that the stock can be 
disposed of in the near future for a consideration 
equal to its par value. The change from stock with 
par value to stock without nominal or par value 
is essential if stock is to be issued in financing 
when opportunity therefor arises. 

The annual meeting of the applicant's stockhold- 
ers will be held on April 3, 1940, at which meeting 
the proposed amendment to the applicant’s articles 
of incorporation will be presented for approval and 
authorization. As all requisite action has not yet 
been taken to authorize and approve the matters 
and things herein involved, our order will require 
that the applicant shall file in this proceeding, be- 
fore issuing any of the stock without nominal or 
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par value, a certified copy of the resolution adopted 
by the stockholders authorizing and approving [54] 
the amendment to the applicant’s articles of in- 
corporation, together with a duly attested copy of 
the amendment to its articles of incorporation pro- 
viding for the change in the capital stock hereto- 
fore mentioned. 

We find that the proposed issue by the Southern 
Pacific Company of not exceeding 3,772,763.0564 
shares of common capital stock without nominal or 
par value, as aforesaid, (a) is for a lawful object 
within its corporate purposes, and compatible with 
the public interest, which is necessary and appro- 
priate for and consistent with the proper perform- 
ance by it of service to the public as a common 
earrier, and which will not impair its ability to 
perform that service, and (b) is reasonably neces- 
sary and appropriate for such purpose. 

An appropriate order will be entered. [55] 


ORDER 

At a Session of the Interstate Commerce Commis- 

sion, Division 4, held at its office in Washing- 

ton, D. C., on the 2oth day of March, A. D. 

1940. 

Kinance Docket No. 12801 
Southern Pacific Company Stock 

investigation of the matters and things involved 
in this proceeding having been made, and said divi- 
sion having, on the date hereof, made and filed a 
report containing its findings of fact and conelu- 
sions thereon, which report is hereby referred to 
and made a part hereof: 
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It is ordered, That the Southern Pacific Com- 
pany be, and it is hereby, authorized to issue not 
exceeding 3,772,763.0564 shares of common capital 
stock without nominal or par value; said stock to 
be exchanged, on a share for share basis, for an 
equal number of shares of outstanding common 
stock of a par value of $100 a share. 

It is further ordered, That, except as herein 
authorized, said stock shall not be sold, pledged, 
repledged, or otherwise disposed of by the applh- 
cant, unless or until so ordered or approved by 
this Commission. 

it is further ordered, That, before issuing any 
of the stock herein authorized, the applicant shall 
file in this proceeding a certified copy of the reso- 
lution of the stockholders authorizing and approv- 
ing the amendment to its articles of incorporation 
and a duly attested copy of said amendment. 

It is further ordered, That the applicant shali 
report concerning the matters herein involved in 
conformity with the order of the Commission, by 
Division 4, dated February 19, 1927, respecting 
applications filed under section 20-a of the Inter- 
state Commerce Act. [56] 

And it is further ordered, That nothing herein 
shall be construed to imply any guaranty or obliga- 
tion as to said stock, or dividends thereon, on the 
part of the United States. 

By the Commission, Division 4. 


(Seal) W. P. BARTEL, 
Secretary. 
[Endorsed]: Filed Nov. 20, 1947. [57] 


72 Southern Pacific Company vs. 
[Title of District Court and Cause.] 


Action to recover alleged overpayment of docu- 
mentary stamp tax. Judgment for defendant. 

George L. Buland and Frank J. Gallagher, San 
Francisco, California, attorneys for plaintiff. 

Frank J. Hennessy, United States Attorney, and 
William -E. Licking, United States Attorney 
(Thereon Lamar Caudle, Assistant Attorney Gen- 
eral, and Andrew D. Sharpe and F. A. Michels, 
Special Assistants to the Attorney General, on the 
brief) of San Francisco, California, attorneys for 
defendant. [58] 


MEMORANDUM OPINION 


Roche, District Judge: Plaintiff seeks to re- 
cover the sum of $46,687.95 with interest, on ac- 
count of an alleged overpayment of documentary 
stamp taxes. I'he tax was levied on shares of no-par 
value stock issued in exchange for par value stock 
and the question for decision is whether, under the 
circumstances of this case, such issue constituted 
an ‘“‘original issue’’ within the meaning of Sec- 
tions 1800 and 1802 of the Internal Revenue Code.’ 


* Sec. 1800. Imposition of Tax. 

There shall be levied, collected, and paid, for and 
in respect to the several bonds, debentures, or certi- 
ficates of stock * * * and things mentioned and de- 
scribed in sections 1801 to 1807, inclusive, * * * (26 
U.S.C. 1940 ed., Sec. 1800.) 

Sec. 1802 (as amended by Revenue Act of 1939, e. 
247, 53 Stat. 862, Sec. 1). Capital Stock (and Sinihar 
Interests.) 

(a) Original Issue—On each original issue, 
whether on organization or reorganization, of shares 


! 
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The facts were stipulated and are substantially as 
follows: 


During the tax period involved the plaintiff ex- 
isted as a Kentucky corporation engaged in busi- 
ness in interstate commerce as a common carrier 
by rail. Prior to April, 1940, plaintiff’s capital 


or certificates of stock, or of profits, or of interest in 
property or accumulations, by any corporation, or 
by any investment trust or similar organization (or 
by any person on behalf of such investment trust or 
sunilar organization) holding o1 dealing in any of 
the instruments mentioned or described in this sub- 
section or section 1801 (whether or not such invest- 
ment trust or similar organization constitutes a cor- 
poration within the meaning of this title), on each 
$100 of par or face value or fraction thereof of the 
certificates issued by such corporation or by such in- 
vestment trust or similar organization (or of the 
Shares where no certificates were issued), 10 cents 
until July 1, 1941, and 5 cents thereafter: Provided, 
That where such shares or certificates are issued 
without par or face value, the tax shall be 10 cents 
until July 1, 1941, and 5 cents thereafter, per share 
(corporate share, or investment trust or other orga- 
nization share, as the case may be), unless the actual 
value is in excess of $100 per share; in which case 
the tax shall be J0 cents until July 1, 1941, and 5 
cents thereafter, on each $100 of actual value ox frac- 
tion thereof of such certification (or of the shares 
where no certificates were issued), or unless the ac- 


}tual value is less than $100 per share, in which case 


the tax shall be 2 cents until July 1, 1941, and 1 cent 


‘thereafter, on each $20 of actual value, or fraction 
ithereof, of such certificates (or of the shares where 
no certificates were issued). The stamps representing 


the tax imposed by this subsection shall be attached 


ito the stock books or corresponding records of the 


organization and not to the certificates issued. (26 
U.S.C. 1940 ed., Section. 1802.) 
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stock consisted of 5,944,518 common shares, each 
having a par value of $100. Of these, 3,772,763.0564 
shares were issued and outstanding and 2,171,754.- 
9436 shares were unissued. Any stamp tax due 
on the issued shares had been paid. In April. 1940, 
the articles of incorporation were amended to pro- 
vide for changing the capital stock from pat value 
to no-par value shares and an even exchange was 
effected with the par value shareholders. This 
change in the type of stock did not affect the pro- 
portionate interest of the shareholders m the cor- 
poration’s assets, and had the capital stock account 
reinained unchanged, the new issue would have 
been free from any stamp tax. American Laundry 
Machinery Co. v. Dean, 292 Fed. 620. 

However, prior to the exchange the stock ac- 
count, which was kept according to the Interstate 
Commerce Commission regulations, showed capital 
stock in the sum of $377,276,305.64 (the total par 
value of the issued stock) and prenium on capital 
stock in the sum of $6,304,845.00. This premium 
resulted from the sale to bondholders of nine shares 
of stock at $145 a share and the conversion of 
bonds into paid-up shares of common stock at the 
rate of $180 par value of bonds for each $100 par 
value of stock. The premum thus represented the 
amount received in excess of the stock par value. 

After the exchange of no-par value stock for 
the par value stock, the amounts previously listed 
separately in the stock account as ‘‘Capital Stock” 
and **Premium on Capital Stock’* were merged and 
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the total of the two, $383,581,150.64 was placed in 
the ‘‘Capital Stock’”’ subaccount. 

The Commissioner of Internal Revenue deter- 
mined that the transfer of the amount previously 
listed as ‘‘Premium on [60] Capital Stock’’ to the 
“Capital Stock’’ subaccount resulted in additional 
capital being dedicated to the capital stock ac- 
count; that this represented capital upon which no 
previous issue tax had ever been paid; that the 
new capital and old capital were so intermingled 
that it was impossible to allocate to the new capital 
any of the no-par value shares, and that as a result 
the entire new issue of no-par value stock was 
subject to the stamp tax. The tax was paid under 
protest and claim for refund was denied. 

Plaintiff, which now exists as a Delaware cor- 


_ poration, contends that the issue of no-par value 
_ stock did not result in the dedication of additional 


capital so as to make the issue an ‘‘original issue”’ 


_within the meaning of the statute, and alternatively, 


that even if the original issue tax be deemed ap- 
plicable, it should be limited to that portion of 
the total issue representing the $6,304,845 ‘‘Prem- 
lum on Capital Stock”? which was transferred to 


| the ‘‘Capital Stock’’ subaccount. 


Plaintiff’s position rests on the proposition that 
the premium on capital stock was always a part of 
the capital stock account and was set up separately, 


prior to the exchange of stock, only because Inter- 
| State Commerce Commission regulations so re- 
quired; that the regulations Likewise required its 
-MInerger with the capital stock account, after the 
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exchange of no-par value for par value stock, but 
that this was merely accounting procedure. In 
effect, plaintiff argues that it 1s now being pen- 
alized by one Government department for doing 
what another department required. 

The courts have interpreted the term ‘‘original 
issue’’, as used in Section 1802, supra, to be ap- 
plicable to a new issue where the capital stock 
account has been increased either by receipt of 
additional consideration for the new stock or by 
the transfer of a given amount from paid-in sur- 
plus or earned surplus. If definite shares of the 
new issue can be identified as having heen issued 
against the increase in capital, the tax is levied 
only on such shares. If there is such an inter- 
mingling of old and new capital that such identi- 
fication is impossible, the entire [61] new issue 
is taxable. This is true because the tax is not on 
the capital behind the shares of stock but is meas- 
ured by the par value of the shares (or actual 
value 1f not par value shares) represented by each 
stock certificate. W. T. Grant C. v. Duggan, 94 
KF. 2d 859, Rio Grande Oil Co. v. Welch, 101 F. 
2d 454, United States v. Pure Oil Co., 1385 F. 2d 
avs, 

When the corporation had only par value stock 


its capital stock account represented the sum total | 


of $100 par value for each share of stock issued. 


The prenium on capital stock represented paid-in | 


surplus and, under Inwentueky corporation law, could 
have been distributed as dividends, a disposition 
that could not have been made of any part of the 


: 
| 
| 


{ 
} 


Harold A. Berliner 17 


capital stock account. With the exchange of the 
par value stock for an equal number of no-par 
value shares and the transfer of the amount in 
the premium account to the capital stock account, 
the total amount of capital behind the shares was 
increased. ‘he fact that the transfer may have 
been required by Interstate Commerce Commission 
regulations does not change the realities of the 
situation. While the $6,304,845 remained in the 
premium account no shares of stock were issued 
against it and therefore, no original issue tax was 
ever paid with respect to that amount. When it 
became part of the capital stock account against 
which the new shares were issued without any al- 
location of specific shares to such transferred sum, 
each share represented both old and new capital 
and was thus taxable as an original issue under the 
statute. American Gas & Electric Co. v. United 
States, 69 F. Supp. 614. 

In accordance with the foregoing it is, there- 
fore, 

Ordered that there be entered herein, upon find- 


‘ings of fact and conclusions of law, judgment in 


favor of the defendant and against the plaintiff 


-and that defendant recover his costs in this behalf 


expended. 
Dated July 16th, 1948. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed July 16, 1948. [62] 
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[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came on for trial on November 20, 
1947, and was on that day submitted upon a stipu- 
lation of the facts. Upon such submission the Court 
took the matter under advisement and directed the 
filing of written briefs by the parties. The briefs 
having been filed and the Court, having considered 
the facts and the briefs and now being fully ad- 
vised, makes the following findings of fact and con- 
clusions of law: 


FINDINGS OF FACT 


lL. The plaintiff is a Delaware corporation. Prior 
to September 30, 1947, the plaintiff existed as a 
ISentucky corporation, engaged in business in inter- 
state Commerce aS a common e¢arrier by rail. 

2. ‘The defendant was Collector of Internal Rev- 
enue for the First Collection District of California 
from January i, 1948, to March 31, 1945. 

3. Prior to April 1940, plaintiff’s capital stock 
consisted of 5,944,518 common shares of a par 
value of $100 each. Of those shares, 3,772,763.0564 
shares of the total par value of $377,276,305.64 had 
been issued and were outstanding. 

+. In April 1940 the plaintiff issued and ex- 
changed with its stockholders 3,772,763.0564 shares 
of no par value stock for the [63] 3,772,763.0564 
shares of the $100 par value stock. 

o. At the time of and in connection with the 
exchange of the stock the plaintiff added the 
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amount of $6,304,845 to the capital stock account 
and thereby increased it to $383,581,150.64. 

6. The amount of $6,304,845 was additional capi- 
tal and no original issue tax was ever paid with 
respect to that amount. 

7. When the amount of $6,304,845 was trans- 
ferred to the capital stock account and the new 
shares were issued, there was no allocation of 
specific shares to such transferred amount, each 
share represented both old and new capital and 
the new capital was so intermingled with the old 
capital that it is impossible to identify any part 
thereof with any of the new shares. 

8. The Commissioner of Internal Revenue deter- 
mined that all of the 3,772,763.0564 shares of no 
par value stock were taxable as an original issue 
and the amount of such tax was $46,687.95. 

9. The plaintiff paid the amount of $46,687.95 
to the defendant on February 26, 1948. A claim for 
the refund of the amount was filed June 11, 1943 
and was wholly rejected by the Commissioner of 
Internal Revenue on March 9, 1944. 


CONCLUSIONS OF LAW 


1. That an original issue tax m the amount of 
$46,687.95 was incurred under the provisions of 
Section 1802 of the Internal Revenue Code as 
amended upon the issuance of the 3,772,763.05v4 
shares of no par value stock in exchange for the 
like number of outstanding shares of the $100 paz 
value stock because of the addition of the amount 
of $6,304,845 to the capital stock account without 
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any allocation of specific shares to such transferred 
amount. 

2. When the $6,304,845 became part of the capi- 
tal stock account against which the new shares were 
issued without any allocation of specific shares to 
such transferred sum, each share represented both 
old and new capital and was thus taxable as an 
original issue under the statute. 

3. That the plaintiff is not entitled to recover in 
this action. 

4. That the defendant recover judgment for his 
costs. 

Dated this 29th day of October, 1948. 


MICHAEL J. ROCHE, 
Judge. 


[Endorsed]: Filed Oct. 29, 1948. [64] 
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In the United States District Court for the 
Northern District of California, Southern Division. 


Civil Action No. 25664-R 


SOUTHERN PACIFIC COMPANY, 
a corporation, 
Plaintiff, 
V8. 


HAROLD A. BERLINER, Former Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 
JUDGMENT AND DECREE 


The above case came on regularly for trial on 
November 20, 1947. ‘The parties thereto were repre- 
sented by counsel as follows: William E. Licking, 
Ksq., Assistant United States Attorney, for the 
defendant Harold A. Berliner; George L. Buland, 
Ksq., and Frank J. Gallagher, Esq., Attornevs for 
plaintiff Southern Pacific Company. A stipulation 
of facts was filed with the Court and the case 
ordered submitted upon briefs upon said stipula- 
tion of facts and briefs thereafter to be filed. Said 
briefs having been filed and considered by the 
Court, and the Court having heretofore filed a 
memorandum opmion herein and having: filed its 


- findings of facts and conclusions of law herein, 


| Now, Therefore, trom said findings of fact and con- 
Betisions of law, It is Hereby Ordered, [65] 
| Adjudged and Decreed that plaintiff take nothing 
by this action and that defendant have and recover 
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judgement for its costs of suit herein meurred in the 
amount of $10.00. 


Dated this 29th day of October, 1948. 


MICHAEL J. ROCHE, 
Judge of the United States District Court. 


Approved as to form as provided by Rule 5(d): 
B. J. GALLAGHER, 
Attorney for Plaintiff. 


Entered in Civil Docket Nov. Ist, 1948. 
Endorsed]: Filed Oct. 29, 1948. 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 
Notice Is Hereby Given that Southern Pacific 
Company, a corporation, plaintiff above named, 
hereby appeals to the United States Court of Ap- 
peals for the Ninth Circuit from the final judgment 
entered in this case on November 1, 1948. 


Dated November 26, 1948. 


GEORGE L. BULAND, 
FRANK J. GALLAGHER. 


[Endorsed]: Filed Nov. 26, 1948. [66 | 
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[Title of District Court and Cause.] 


STATEMENT OF POINTS UPON WHICH 
PLAINTIFF (AS APPELLANT) INTENDS 
TO RELY ON APPEAL 


Pursuant to Rule 75(d) of the Rules of Civil 
Procedure for United States District Courts, plain- 
tiff hereby states that, upon its appeal from the 
judgment heretofore entered on November 1, 1948, 
in the above-entitled cause, said plaintiff, as ap- 
pellant, intends to rely upon the following points: 

1. The error of the above-named Court in find- 
ing that the amount of $6,304,845, transferred by 
plaintiff’s predecessor from its Premium on Capi- 
tal Stock Account to its Capital Stock Account at 
the time of the exchange of 3,772,763.0564 shares of 
its no-par value stock for the like number of out- 
standing shares of its $100 par value stock, was 
additional capital and that no original [67] issue 
tax was ever paid with respect to that amount. 

2, ite crromot said Court in failing to find that 
the said amount of $6,304,845 was not additional 
capital. 

3. The error of said Court in finding and con- 
cluding that an original issue tax was incurred 
under the provisions of Section 1802 of the Internal 
Revenue Code, as amended, upon the issuance of 
said 3,772,763.0564 shares of no-par value stock in 
exchange for the hke number of outstanding shares 
of $100 par value stock. 

4. The error of said Court in finding and con- 
chiding that when the $6,304,845 was transferred 
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from the Premium on Capital Stock Account to the 
Capital Stock Account each of the new shares is- 
sued represented both old and new capital and was 
thus taxable as an original issue under the statute. 
». The error of said Court in failing to find and 
conclude that the exchange of no-par value stock 
for par value stock was effected without the capital 
of the corporation being increased either by trans- 
fer of surplus to Capital Account or otherwise. 

6. The error of said Court in failing to find and 
conclude that the issue of the 3,772,763.0564 shares 
of no-par value stock was not an original issue 
within the meaning of Sections 1800 and 1802 of 
the Internal Revenue Code and the appheable regu- 
lation. 

7. The ervor of said Court in finding and con- 
cluding that plaintiff is not entitled to recover in 
this action and that defendant is entitled to recover 
judgment for his costs. 

8. The error of said Court in failing to find and 
conclude that plaintiff is entitled to recover mm this 
action the sum of $46,687.95, together with interest 
on said sum from February 26, 19438, as provided 
by law. 

9. The error of said Court in rendering and en- 
tering judgment in this action in favor of defend- 
ant and against plaintiff [68] and directing that 
defendant have and recover his costs of suit herem. 

10. The error of said Court in not rendering and 
entering judgment for plaintiff and against defend- 
ant in the sum of $46,687.95, together with interest 
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on said sum from February 26, 1948, as provided 
by law. 

Wherefore, said plaintiff and appellant prays 
that said judgment may be reversed, and for such 
other and further relief as to the Court may seem 
just and proper. 


Dated November 30, 1948. 


GEORGE L. BULAND, 
FRANK J. GALLAGHER, 
Attorneys for Plaintiff and 
Appellant. 


(Receipt of Service.) 
[Endorsed]: Filed Dee. 1, 1948. [69 | 


[‘Vitle of District Court and Cause. | 
DESIGNATION OF RECORD 


Vo the Clerk of the above Court: 

Pursuant to Rule Ti(a) of the Rules of Civil 
Procedure for United States District Courts, 
mouthern Pacific Company, a corporation, the 
above-named plaintiff, hereby designates the fol- 
lowing to be contamed in the record on appeal for 
the purposes of appeal by said plaintiff from the 
judeient entered herem on November 1, 1948; 
and vou are hereby requested to make a transcript 
of such record to be filed im the United States 
Court of Appeals for the Ninth Civeuit, pursuant 
to notice of appeal heretofore filed on November 
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26, 1948, and to forward the same as soon as prac- 
ticable to the Clerk of said Court of Appeals: 

1. Complaint filed February 9, 1946. [70] 

2. Answer filed July 30, 1947. 

>. Petition of Southern Pacific Company, a Del- 
aware corporation, to be substituted as plaintiff in 
place of Southern Pacific Company, a Kentucky 
corporation (excluding Exhibit A and B thereto). 

+. Order of Substitution. 

5, Stipulation of Facts. 

6. ‘Memorandum Opinion’? of the District 
Couit. 
7. District Court’s Findings of Fact and Con- 
elustons of Law. 

8. Notice of Appeal. 

9, Statement of Points upon which Plaintiff (as 
Appellant) intends to Rely on Appeal. 

10. Clerk’s Certificate to the transcript of ree- 
ord. 

tl. This designation. 


Dated November 30, 1948. 


GEORGE L. BULAND, 
FRANK J. GALLAGHER, 
Attorneys for Plaintiff and 
Appellant. 
(Receipt of Service.) 


[Endorsed]: Filed Dec. 1, 1948. [71] 


| 
| 
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Tr the District Cowrt of the United States, 
Northern District of California. 


CERTIFICATE OF CLERK 


T. C. W. Calbreath, Clerk of the Distimet Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 71 
paces, numbered 1 to T1, inclusive, contain a full, 
tiie. and correct transcript of the records and pro- 
eeedines in the case of Southern Pacific Company, 
a corporation, vs. Harold A. Berliner, Former Col- 
lector of Internal Revenue, ete., No. 25664-R, as 
the same now remain on file and of record in my 
office. 

1 further certify that the cost of preparing and 
certifying the foregoing transeript of record on 
appeal is the sum of Seven Dollars and Seventy 
Cents ($7.70) and that the said amount has been 
paid to me by the Attorneys for the anpellant 
herein. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco. California, this 8th day of Decem- 
ber, A.D. 1948. 


(Seal) C. W. CALBREATH, 
Clerk. 


endorsed |: No. 12147. United States Court of 
appeals for the Ninth Cireimit. Southern Pacific 
Sompauy, a corporation, Appellant, vs. Harold A. 
oerviiner, Former Collector of Internal Revenne 


: 
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for the First Collection District of California, Ap- 
pellee. Transcript of Record. Appeal from the 
United States District Court for the Northern 
istrict of California, Southern Division. 


Filed December 8, 1948. 


/s/ PAUL P. OO’ BALEING 
Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 


In the United States Court of Appeals 
For the Ninth Circuit. 


Civil Action No. 12117 
SOUTHERN PACIFIC COMPANY, 


a corporation, 
Appellant, 
VS. 


HAROLD A. BERLINER, Former Collector of 
Internal Revenue for the First Colleetion Dis- 
trict of Calhfornia, 

Appellee. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY ON AP= 
PEAL, AND DESIGNATION OF THE REC- 
ORD TO BE PRINTED 


In accordance with Rule 19(6) of the Rules of 
the Court, appellant adopts, as its statement of 
points upon which it intends to rely upon the ap- 
peal in this cause, the "Statement of Points upon 
vhich Plaintiff (as Appellant) Intends to Rely 
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on Appeal’, filed in the District Court and found 
on pages 67 to 69, inclusive, of the original certi- 
fied record herein, and designates for printing the 
entire transeript. 
/s/ GEORGE L. BULAND, 
/s/ KRANK J. GALLAGHER, 
Attorneys for Appellant. 


(Acknowledgement of Service.) 


[Endorsed]: Filed December 14, 1948. Paul P. 
O'Brien, Clerk. 


